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May 1987 


The Honourable William Wrye 
Minister of Labour 
Government of Ontario 
Toronto, Ontario 


Dear Mr. Wrye: 
We are pleased to submit to you the Report of the Task Force on Hours of Work and Overtime. 


As your terms of reference directed us, we have considered the job-creation impacts for Ontario 
of a range of factors, including the standard workweek, the need for overtime work, and the 
regulatory process. We offer a number of recommendations dealing with these issues, many of 
them relating directly to the Employment Standards Act. 


Emerging community standards, the job-creation effects of provincial legislation, and the need 
for the Ontario economy to remain competitive in the future all have been carefully weighed. 
Our recommendations attempt to strike a balance among these factors. 

A report dealing specifically with special treatments, exemptions and exceptions in the Employ- 


ment Standards Act which apply to the hours of work and overtime provisions will be prepared 
by the Task Force in Phase II of our work. 


We hope that our research efforts and our recommendations will be useful to the Province as it 
adjusts to the many changing circumstances in the workplace. 


Yours sincerely, 


VE Arana 


Arthur Donner 
Chairman 


<i Doan 


Judith Andrew Fitz. Allison 


Ray Silenzi 
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CHAPTER 1 


Introduction, Report Highlights, and 
Summary of Recommendations 


Introduction 


On January 23, 1986, the Ontario Minister of 
Labour, the Honourable William Wrye, 
appointed a Task Force to examine the issue of 
hours of work and overtime. The immediate 
impetus for the Task Force was that substantial 
amounts of overtime appeared to exist at the 
same time that other workers were unemployed 
or on layoff, often in the same establishment. 
There was the hope that restricting the amount 
of overtime work done by some workers would 
lead to new-job creation for others. 

Viewed from this perspective, overtime limi- 
tations would represent a kind of worksharing 
whereby the hours of work would be redistri- 
buted from those who worked overtime to those 
who were unemployed or on layoff. This policy 
approach must be seen in the context of the eco- 
nomic conditions of the time. Canada’s unem- 
ployment rate had escalated sharply in the late 
1970s and early 1980s, and several key studies 
concluded that the country’s natural unemploy- 
ment rate (the rate that is consistent with a stable 
inflation rate) was clearly higher than the level at 
which governments are comfortable. Despite 
four consecutive years of economic recovery, in 
1986 unemployment averaged 9.6 per cent in 
Canada and 7.0 per cent in Ontario. The prob- 
lem was compounded by the fact that during the 
recent recovery, the longer-term unemployed 
increased as a proportion of the total pool of 
unemployment. 

This bleak unemployment performance casts 
considerable doubt on the ability of conventional 
demand management policies (for example, 


monetary, fiscal, and exchange rate policies) to |. 


reduce unemployment significantly. As stated 
succinctly in the final report of the Macdonald 
Royal Commission (vol. 2, p. 315): 


As we Commissioners have already made 
clear, we accept the view that given the 


present structure of the economy, demand- 
management policies alone cannot reduce 
unemployment below 6.5 to 8 per cent on a 
sustained basis.... Moreover, we think 
that it would be very unwise to risk our 
recent reduction in inflation, purchased at 
such great cost, by attempting to use 
demand-management policy alone to return 
unemployment very rapidly to the 6.5 to 8 
per cent range. 


It is within this context that the Task Force 
regards it as legitimate to investigate supply-side 
measures that restrict long hours worked by 
some to create potential jobs for others. These 
are not conventional policy instruments to com- 
bat unemployment. However, with respect to 
the persistence of high unemployment in Cana- 
da, these are not conventional times. 


Mandate 


The terms of reference indicated that the Task 
Force should analyze a number of labour market 
factors: the need for overtime hours; alternatives 
to overtime; the job-creation potential of restric- 
tions on hours and overtime; the effect of long 
hours on health, safety, and absenteeism; the 
effectiveness of the existing legislated provisions 
as well as alternatives; and the costs and other 
implications, for employers and employees, of 
suggested alternatives. Specific questions that 
were to be addressed by the Task Force includ- 
ed: 

1. What improvements can be made to the 
hours-of-work legislation to control and 
restrict more effectively the scheduling of 
hours in excess of maximum hours, while 
recognizing legitimate circumstances where 
employers need to schedule excess hours? 

2. What changes or improvements should be 
made to the provincial government’s system 
for granting permission to work excess 
hours? That system is based on three types 
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of permits: 100-hour permits (which include 
a further 12 hours per week for maintenance 
and other designated occupations), special 
permits, and industry permits. 
3. Should the weekly maximum-hours level 
(currently 48) after which permits are 
required be changed? 
4. What limits should be placed on the scope of 
application of section 19 of the Employment 
Standards Act, which concerns emergency 
work that allows maximum hours to be 
exceeded without a permit? 
5. Aside from the regulatory limits on permits, 
should the administrative process for issuing 
permits be tightened? What criteria can be 
used to grant or refuse a permit application? 
6. Under what circumstances should permits be 
issued where there are employees on layoff in 
the establishment, particularly where the 
layoffs are in occupations for which excess 
hours are being requested? 
7. Should union-employee concurrence be 
required prior to the issuing of an hours per- 
mit, or is the employee right-to-refuse provi- 
sion sufficient protection for employees who 
do not wish to work long hours? 
8. Are there constraints or conditions in collec- 
tive agreements and in employer practices 
that contribute to employees’ working long 
hours, and that contribute to the difficulty of 
complying with maximum-hours-of-work 
legislation? 
9. In restricting the scheduling of excess hours 
or reducing actual hours worked, what are 
the cost and other implications for employ- 
ers? 
10. To what extent can new jobs be created by 
restricting the scheduling of excess hours? 
11.Is there a relationship between working 
excess overtime hours and the health and 
safety or accident experience of employees? 

12.Is there a relationship between working 
excess hours and absenteeism among 
employees who work such hours? 

13. With respect to limiting hours of work, what 
are the approaches and experiences in other 
Canadian jurisdictions and in other coun- 
tries? 

14. Would a new overtime premium pay 
requirement (for example, double time or 
double-time-and-one-half for hours worked 
in excess of 48 or 50 per week) or partial 
compensation by paid time-off be an effec- 
tive alternative to maximum-hours-of-work 
legislation? 

15. Should the existing legislated provision 
requiring premium pay after 44 hours per 
week be amended? 

16. To what extent do existing overtime pay 
practices and provisions establish expecta- 
tions of income and a standard of living that 


would be affected by a reduction in overtime 
worked by employees? 

17. Are there other incentives that should be 
considered to discourage employers from 
scheduling overtime and to discourage 
employees from wanting to work overtime? 

18. Are there alternatives to the maximum-hours - 
approach that could more effectively limit 
the scheduling of excess hours? 


Broader Context 


In addressing these questions, it became appar- 
ent to the Task Force that the overtime issue was 
but one component of the broader issue of alter- 
native working time arrangements. As outlined 
in Chapter 11, dramatic changes are occurring in 
the preferences of both employees and employ- 
ers with respect to hours of work. As a reflection 
of the increased labour force participation of 
women and the increased relative importance of 
two-earner families, there have been increased 
demands for flexible worktime arrangements, 
part-time jobs, paid and unpaid leaves, and 
longer vacations and more holidays. Employers 
too have been seeking flexibility to be able to 
respond quickly and in a cost-effective fashion to 
changing competitive pressures, de-industriali- 
zation, industrial relocation, and technological 
change. Governments have been under pressure 
to reduce unemployment, in part by creating 
jobs, perhaps through worksharing arrange- 
ments. 

These competing pressures on employers, 
employees, and governments exist in the hours- 
of-work and overtime area. Generally, employ- 
ers want flexibility to utilize overtime when nec- 
essary. Employees also generally want the option 
to augment their income by working overtime, 
especially given the overtime premium; how- 
ever, they want the overtime to be voluntary. It 
is the unemployed and those on layoffs — per- 
sons who do not have much if any voice in the 
overtime decision — who may want overtime 
restricted in the hope that such restrictions will 
create new jobs. 


Alternative Perspectives on Employment 
Standards 


The work of the Task Force was complicated 
not only by the variety of competing objectives, 
but by the fact that there is no consensus on the 
appropriate role of employment standards legis- 
lation, of which hours of work and overtime are 
a part. 


Providing a Safety Net 

There appears to be general agreement that 
employment standards legislation should pro- 
vide at least a set of minimum standards for those 
workers who have little individual or collective 
bargaining power. That is, the standards should 


provide a safety net below which wages and 
working conditions are not allowed to fall, even 
if the parties otherwise would voluntarily accept 
such arrangements. Minimum wages are an 
obvious example of the safety net role of employ- 
ment standards. 


Reflecting a Community Norm 

An alternative perspective, and one that pro- 
vides for a somewhat more active role for 
employment standards, takes the prevailing 
community norm as a guide. That norm can be 
reflected in collective agreements, common per- 
sonnel practices, public opinion, and practices in 
other related jurisdictions. It can be above basic 
minimum standards and below that which exists 
in collective agreements; but precisely where 
within that range the appropriate community 
norm falls is a subject for considerable debate. 
Examples of standards that were reflective of the 
community norm, at least when they were first 
established, include paid holidays, vacation pay, 
the overtime premium and, to a certain extent, 
severance pay. 


Providing a Leading Edge 

Employment standards legislation may also be 
regarded as providing a leading edge in some 
areas; that is, offering an example to be emu- 
lated by subsequent collective agreements or pri- 
vate personnel practices. This is obviously the 
most intrusive form of intervention, and it is 
usually rationalized on the basis of attaining 
broader social objectives through changes in the 
work environment. Such changes otherwise 
would not occur, or would not occur at a suffi- 
cient pace, through normal collective bargaining 
or private personnel practices. Leading-edge 
examples include maternity leave, and equal pay 
for work of equal value legislation. 


A Set of Basic Principles 


The Task Force was guided by a set of broad 
principles in forming its recommendations. 
Although these were utilized in the context of 
the hours-of-work and overtime issues, it was 
believed from the outset that they could have 
wider applicability. 

1. Employment standards legislation should 
reflect community standards. The Task Force 
members reached the consensus that the com- 
munity standard should prevail in terms of shap- 
ing the  hours-of-work and __ overtime 
recommendations. Obviously, this still leaves 
the difficult problem of identifying the repre- 
sentative community norm, since the resolution 
depends in part on the possible adverse side 
effects of the policy initiative. As well, perspec- 
tives on community norms can change over 
time, reflecting social attitudes as well as the 
wealth of society. 
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Care must be taken in using employment stan- 
dards as a leading edge because, by definition, 
the effects of such initiatives are seldom known. 
Hence, a strong social justification must be pres- 
ent before imposing upon the parties standards 
that they seldom would bargain for, under col- 
lective or individual bargaining, even when they 
have a reasonable degree of bargaining power. 

Intervention to provide minimum standards is 
much easier to justify, in large part because the 
disadvantaged, including many who are unem- 
ployed, often have no individual or collective 
bargaining power. In addition, they often do not 
even have a voice when the private parties make 
collective or individual decisions on such matters 
as hours of work and overtime. In such circum- 
stances, it is entirely appropriate for govern- 
ments to represent the interests of these 
otherwise disenfranchised groups. 

2. There 1s an assumed convergence of business 
and labour interests on many 1ssues, especially over 
the long run. Although the interests of business 
and labour may seem at cross purposes, the Task 
Force takes the view that there is also a degree of 
mutual interest. Labour’s interest in employ- 
ment and decent wages and working conditions 
depends considerably on the ability of employers 
to compete in the ever-changing, competitive 
world markets. And this ability to compete in 
large part depends on having a workforce that 
feels secure and fairly treated in such a changing 
environment; otherwise, the workforce is 
unlikely to cooperate with any proposed change, 
and that can inhibit its occurrence. 

The mixture of conflict and mutual interests 
may differ over the short run and long run as 
well as across issues and between large firms and 
small firms. In small firms, for example, cooper- 
ation and mutual interest may be more promi- 
nent, and in fact necessary for the survival of the 
relationship. 

There is the realization that, over the short 
run, the recommendations of the Task Force are 
unlikely to satisfy equally one or more parties on 
each and every issue. There is the hope, how- 
ever, that the recommendations will satisfy such 
interests on the broader set of issues and in the 
long run. 

It is also the view of the Task Force that 
employment standards should not be altered, or 
at least evaluated, so infrequently that they 
become outdated and hence come to require dra- 
matic changes. To that end, the Task Force feels 
that the hours-of-work provisions in the 
Employment Standards Act be reviewed fairly 
regularly — perhaps at five-year intervals. 

3. Workers and firms should be assisted 1n adapt- 
ing to the industrial policies related to technological 
change and industrial restructuring. The Task 
Force is very aware that changes in the hours-of- 
work and overtime provisions of Ontario’s 
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Employment Standards Act do not occur very 
often, and that once changes are introduced they 
are not easily reversed. Consequently, it is the 
desire of the Task Force that its recommenda- 
tions be sensitive to continual changes that are 
occurring in industry and in labour markets in 
the province. 

Despite a currently low unemployment rate 
relative to other provinces, technological change 
and industrial restructuring are creating consid- 
erable labour market tensions in Ontario. Fur- 
thermore, there are the _ ever-increasing 
international influences on the Canadian and 
Ontario economies. Whatever the effect of these 
changes for employment over the long term, 
there is the sense that high unemployment will 
be a reality for some time yet, even if Ontario 
remains relatively favoured within Canada. It is 
within this context that worksharing strategies, 
including restrictions on hours of work, are 
entertained as a legitimate policy instrument. 

The concept of worksharing can take on a 
variety of meanings. It is used here to refer to a 
redistribution of existing hours of work from 
those who work overtime and long hours to 
those who are unemployed. The objective is to 
create new jobs for the unemployed by reducing 
the overtime and long hours of those who work 
such hours. 

Although they are not the focus of this study, 
alternative forms of worksharing are also possi- 
ble. Early retirement, longer vacations, educa- 
tion leaves, maternity leaves, unpaid leaves, and 
delayed entry of school-age youths into the 
labour market all could be regarded as having a 
worksharing component in that they provide 
openings that can be filled by others. Workshar- 
ing can also refer to specific programs such as 
Canada’s unemployment _insurance-assisted 
worksharing, whereby unemployment insurance 
is paid to workers in certain establishments that 
reduce their workweek from 5 days to 4 to 
reduce layoffs. Or it can refer to particular pro- 
grams in establishments that engage in jobshar- 
ing, whereby, for example, two people share a 
specific job, each working half-time. Although 
worksharing can refer to any or all of these con- 
cepts, it is used here in the narrow sense of 
redistributing existing hours of work from those 
who work long hours to those who are unem- 
ployed. 

4. Recommended changes should provide 
flexibility to employees and employers, and they 
should be practical with respect to compliance and 
enforcement. The recommendations should assist job 
creation, not detract from 1t. Employment stan- 
dards must be regarded as flexible and fair for 
management, just as they are flexible and fair for 
workers. To impose standards that would result 
in disinvestment in Ontario over the long run 
would raise unemployment in the province. The 


Task Force desires to maintain a relatively 
flexible employment standards system, subject 
to the realization that pockets of high unemploy- 
ment in certain industries and regions in Ontario 
do not appear to be a temporary phenomenon. 

Consequently, the Task Force’s recommenda- 
tions seek to facilitate a labour market environ- © 
ment that strikes a balance between allowing 
firms the flexibility to manage their overtime 
work requirements while permitting workers the 
opportunity to choose reduced hours, should 
they so desire. This must be achieved within a 
legislative framework that is practical from the 
point of view of compliance and enforcement. 

5. The Task Force accepts the continued justifica- 
tion for a maximum-hours limitation 1n the Employ- 
ment Standards Act. Although it is not common 
in most Canadian jurisdictions, the need to have 
provincial government permission to work hours 
in excess of the maximum standard has been 
part of the Ontario legislative environment since 
1884. Historically, the maximum-hours stan- 
dard has been rationalized on two grounds: the 
need to protect the health and safety of workers, 
and the need to create jobs for unemployed 
workers through limitations on the hours of 
work of other workers. The Task Force recog- 
nizes that there are likely to be other, more pre- 
ferred ways of creating new jobs and that there is 
not an established link between long hours and 
health and safety. Nevertheless, these two objec- 
tives still remain as legitimate as when they were 
first introduced into Ontario legislation. 

6. The hours and overtime regulations in Ontario 
are working reasonably well. Consequently, the cur- 
rent framework should be maintained to the extent 
feasible. The compliance mechanism, however, has 
to be tightened. There is a fair amount of agree- 
ment among experts that the hours-of-work and 
overtime provisions of the Employment Stan- 
dards Act have worked reasonably well in the 
past. This is exemplified by the fact that the 
specific concerns over regularized long hours 
and unusually large amounts of overtime work 
have surfaced only recently, under the strained 
economic conditions of the past few years. In 
response to those concerns, the existing permit 
system has proven itself sufficiently flexible for 
the Ministry of Labour to work out a pragmatic 
and flexible solution. That is, the Ministry is 
now closely monitoring the granting of new spe- 
cial permits for overtime work beyond the statu- 
tory maximum level. Particular sensitivity is 
being shown to applications for special permits 
when large numbers of workers are on layoff. 
Our research indicates, however, that compli- 
ance with the overtime provisions of the Act is 
clearly failing. 


Format 
With its mandate and these basic principles in 


mind, the Task Force is offering recommenda- 
tions in three broad areas: recommendations 
specific to the hours-of-work, overtime, and 
vacation time parts of the Act; recommendations 
relating to working-time reductions in general; 
and recommendations designed to deal with 
specific issues that have surfaced as a result of 
our consultations or based on our research stud- 
ies. Inputs into those recommendations came 
from six major sources: written briefs and letters 
from interested parties; public meetings con- 
ducted across the province; a number of com- 
missioned background research _ reports 
(described at the end of this volume); discus- 
sions and meetings with officials experienced in 
administering hours-of-work and overtime legis- 
lation and representing many jurisdictions; two 
Task Force symposia (one on policy issues and 
one on research issues); and numerous meetings 
of the Task Force members and support staff. 

The format of the report is first to describe the 
hours-of-work and overtime phenomenon in 
Ontario, how it has changed over the years, and 
how it varies by such factors as jurisdiction, 
industry, and occupation. The evolution of 
Ontario’s legislation on hours of work and over- 
time is then discussed, to put the current picture 
in its historical perspective. Next, the current 
legislation is described, with an emphasis on the 
exemptions, special provisions, and permit sys- 
tems as well as the enforcement procedure and 
compliance problems. 

The Ontario environment is then contrasted 
with other jurisdictions in Canada, Europe, and 
the United States. Practices under collective bar- 
gaining are then documented followed by a dis- 
cussion — from a theoretical and empirical 
perspective — of reasons for the existence of 
overtime. The job-creation potential of overtime 
restrictions is analyzed and illustrated with cal- 
culations for Ontario. Finally, alternatives to 
overtime and alternative policies to reduce 
unemployment are dealt with as are broader 
social issues pertaining to health and safety, 
women’s issues, and the quality of working life 
in general. The recommendations are outlined in 
the concluding chapter. The remainder of this 
introductory chapter provides highlights from 
the report. 

This report itself does not contain a compre- 
hensive set of references to the literature on 
hours of work and overtime, since such refer- 
ences usually are provided in the relevant back- 
ground research studies. In addition, this report 
represents only a first phase of the work of the 
Task Force. A report on the second phase will 
focus on the special problems of particular sec- 
tors (including those covered by the industry 
permits), and whether they require special treat- 
ment or can be dealt with under the general 
umbrella of the hours-of-work and overtime pro- 
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visions. The four sectors that are singled out for 
special attention in the second phase are agricul- 
ture, construction, domestic work, and truck- 
ing. 


Report Highlights 


Reasons for Concern (Chatter 1) 


© The current policy concern over overtime 


work in Ontario emerged in large part. 
because, in some industrial establishments, 
substantial amounts of overtime were being 
worked by some employees, seemingly on a 


_ regular basis, while at the same time other 
_ workers were unemployed or on layoff, often 


from the same establishment. 


Patterns of Hours of Work and Overtime 


e Currently, overtime hous average about one 
hour per week per worker in Ontario. The 
actual incidence of overtime, however, is quite 

uneven, with most workers working no over- 


time, and about 13 per cent of the workforce 
pies about 8 hours of overtime per week. 


A significant amount of long hours i is worked 
in manufacturing. 


e About 18 per cent of the Ontiio woes: 
currently works an average of more than 44 
hours per week (the standard workweek after 

which the overtime premium starts), and 


approximately 11 per cent averages over 48 
hours weekly (the statutory maximum after 


__ which permits are required). Only about half 
of those who work the long hours, however, 


are covered by the hours-of-work and over- 
time provisions | of the Employment Standards 
Act. 


© The majority of Ontario workers who work 
the long hours do so on a regular basis, rather 


than in response to seasonal, cyclical, or other 
temporary fluctuations in output. The phe- 
nomenon of regularized long hours has cap- 


tured public attention in the 1980s because of 
the general upward drift in the national unem- 
ployment rate. 


¢ The extent of such long hours has actually 
grown over time in spite of the long-run 
decline of the average workweek from more 
than 60 hours in 1870 to fewer than 40 hours 
today. There appears to be increased polariza- 
tion, with many people working part-time and 
others working long hours. 

¢ Overtime does appear to increase with the 
expansionary phase of the business cycle; 
however, since 1975 the proportion of the 
workforce working long hours and the amount 
of overtime have increased steadily in spite of 
the rising unemployment over that period. 
The current high levels of overtime appear to 
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reflect both the expanding economy and an 


increased usage of overtime that is indepen- 


dent of the state of the economy. It is this pos- 
sibility of “permanent” overtime co-existing 
with substantial unemployment that has een 
rise to the current policy concern. 


‘Evolution of Legislation (Chapter 3) 


_ provincial legislation dating back to 1884, 
which specified a maximum of 10. hours. per 
day and 60 per week, but for ‘women and | — 
youths only. In 1944 this maximum standard 
was modified ¢ to ie current ibnasane of 8] 


- The current legislation had its origins in the 


after which a permit must be granted or spe- 
Overtime after 8 
hours per day and 48 hours per week must be 
voluntary. Currently, 7 paid statutory holi- 


cial arrangement made. 


days are required as well as 2 weeks of annual 
paid vacation after one year of employment. 


Exemptions, Special Provisions, and Permits 
(Chapter 4) 


Flexibility in the hours-of-work and overtime 
provisions is attained in four main ways: (1) 
exemptions for numerous groups as well as for 
maximum hours for hours worked on an 
emergency basis; (2) approved flexible work 


schedules, or averaging arrangements; (3) spe- 


cial overtime provisions, allowing overtime to’ 
start usually after 50-60 rather than 44 hours 


in certain sectors (for example, roadbuilding — _ 
or transport); and (4) an elaborate permit sys- 
tem whereby permission is granted to one : 
the statutory maximum. _ . 


There are three types of exec hous permits: 


(1) The 100-hour permits, which allow up to 
100 hours per worker annually beyond the 48- 
hour-per-week _ maximum; they are issued 
automatically to individual firms upon request 
and remain until surrendered or withdrawn. 


ial industry permits (there are 26), 
. RO ae to a 7 


unc ee a “yioleon! genet 9 eae _ 
are small, averaging only about $500 per 
| worker involved ina violation, of which on 
y _ average less than. one-half is collected, largely 
‘maximum oe 8 hue per as ane 48 per ee 


in bankruptcy and insolvency situations. Most _ 
complainants are no longer with the company, 


implying that employment standards legisla- 


tion has evolved to deal with the severance of — 
_ the employment relationship and not with its 


everyday functioning. 


Appeals are rare and involve the initial deci- 


sion being overturned in about one-third of 
the cases for both the employee and employer. | 
Employers can appeal to an outside referee, 
whereas employees can appeal only to a sec- 
ond officer. 

Noncompliance with long-hours provisions 


appears to be prominent in Ontario. For | 


example, for every hour worked under a spe- 


cial permit, approximately 24 hours appear to 
be worked without a permit. Noncompliance 
is prevalent for many reasons: the regulations 
are complex; neither employers nor employees 
have a self-interest in ensuring compliance 
because both groups often support the over- 
time arrangement; fear of reprisals may deter 


complaints; and, finally, the expected penal- 


ties are small. 


Experience it in n Other Canadian Jurisdictions 


(Chapter 6) 
e All Canadian qiiedictions have an overtime 


premium of time-and-one-half after 40, 44, or 


48 hours per week; six jurisdictions (not - 


Ontario) have a daily trigger after 8 hours. 

© Most jurisdictions in Canada have no weekly 
maximum-hours limit. Other than Ontario, — 
two have a daily maximum, one has a weekly 


maximum. Only Ontario has both a daily and 
weekly maximum although only the weekly © 
maximum appears to be enforced. Because it 


imposes maximum-hours limits, Ontario 
tends to have more exemptions and special 


regulations, as well as an elaborate permit sys-_ 


tem, to provide flexibility. 
For the individual worker, the right to refuse 


overtime exists only in Saskatchewan, Mani- 


toba, and Ontario. 
Seven paid statutory holidays in Ontario are 


_ Slightly below the average for employees in 


other jurisdictions. 

Overall, it appears that Ontario lags behind 
the federal jurisdiction with respect to over- 
time and maximum-hours standards, and 
leads Quebec and the Atlantic provinces. 
Comparisons with British Columbia, Saskat- 


chewan, Manitoba, and Alberta are more diffi- _ 


cult, in part because the former three follow a 
policy of attempting to discourage overtime 
through simply applying the overtime pre- 
mium after an earlier trigger, with no maxi- 
mum-hours restrictions. © 


European Experiences (Chapter 7) 

¢ Although it is difficult to generalize about 
conditions and regulations across European 
jurisdictions, some broad conclusions may be 
reached. 

European governments tend to follow more 
strongly interventionist labour market policies 
than do those in North America. Accordingly, 
European economies attempt to limit the 
workweek (mainly to create jobs for unem- 
ployed youth) by a variety of mechanisms 
including reductions in the standard work- 
week and restrictions on overtime. They have 
also introduced innovative schemes whereby 
subsidies for the hiring of new workers are 
given, conditional upon the reduced worktime 
of others, and they have proposed that all 
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overtime be compensated by compensatory 
time-off. 

¢ Legislative requirements on overtime in 
Europe typically only require an overtime pre- 
mium of time-and-one-guarter after 8 hours 
per day, allowing only up to 2 hours of over- 
time per day and 10 hours per week, with 
annual limits ranging from 60 to 240 hours. 
Exemptions are common, as are compensatory 

_time-off arrangements. 

e European collective agreements, often 
national in scope, typically set higher premi- 

ums and even higher rates for night work, 

_ weekend work, and holiday work. Union per- 
mission is also usually required before over- 
time can be worked. 


United States Experience (Chapter 8) 

e In contrast with the European emphasis on an 
interventionist regulatory approach, the 
United States tends to rely on the market 
mechanism of a time-and-one-half premium 
_ after 40 hours per week, a procedure that has 
been in place federally since 1938 (albeit cov- 
erage has continually been extended). No 
‘maximum hours are set; hence, permits are 
‘not required to exceed maximum hours. Most _ 

states follow the federal pattern. _ 

¢ Compensatory time-off at the premium rate is 

allowed, but only if taken in the same work- | 
week or pay period in which it was earned. — 
This restriction has severely limited the use of 
such “comp” time. State and local govern- 
ments were recently exempted from this 
restriction. 

¢ Individual employees do not have ie right to 

refuse overtime under U.S. federal law. 

¢ In 1979, proposals to increase the premium to 
double time, to have it commence after 35 
hours per week, and to make overtime volun- 
tary all were defeated, mainly because of con- 
cerns about overregulation. Currently, there 
appears to be little pressure to change; most — 
U.S. labour standards administrators perceive 
there to be little job-creation potential in 
restricting overtime. 


Practices Under Collective Bargaining 

(Chapter 9) 

® Collective agreements in Ontario typically 
require a time-and-one-half overtime pre- 
mium after 8 hours per day or 40 per week as 
well as for weekend work. Higher premium 
rates for Sunday and ‘“‘excessive” overtime 
also are often required. 

¢ Compensatory time-off at the premium rate 
applies to about 30 per cent of the unionized 
workforce; the right to refuse overtime and 
the requirement for an equitable distribution 
of overtime each prevails for about one-half of 
the unionized workforce. Few agreements, 
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however, restrict overtime in the presence of 
layoffs or require worksharing during slack 
periods. 

Common restrictions in collective agreements 
that can encourage overtime include restric- 
tions on subcontracting and the use of nonbar- 
gaining unit employees. Seniority 
requirements, severance pay,. and layoff 
benefits also encourage overtime. 

Overtime issues are not a major source of 
grievance arbitration. In fact, most of the 
cases involve disputes over who is entitled to 
get the overtime work, although many have 
been over the right to refuse overtime. That 
is, while most workers want overtime, many 
do not, highlighting the importance of flexible 
work arrangements geared to the preferences 
of different workers. 


al Reasons for Overtime (Chapters 10 and 11) — 

e Short-run fluctuations in demand obviously 
can give rise to the need for overtime; how- 
ever, the question remains as to why the firm 
does not meet the new demand by new hires 
or recalls from layoff. 
Relatively high quasi-fixed costs associated 
with the hiring of new employees can discour- 
age such hiring and encourage the firm to 
amortize costs by working its existing employ- 
ees overtime. Such quasi-fixed costs can arise 
from numerous sources: recruiting, hiring, 
training, and expected termination costs; paid 
time off work; fringe benefits; and employers’ 
contributions to workers’ compensation, 
unemployment insurance, or public pensions. 
Another source of overtime work relates to 
shortages of skilled workers. Such shortages 
can lead to overtime work for those having 
skills that are in scarce supply; new recruits 
may simply not be good substitutes. 

Firms may also rely on overtime when they 
are uncertain about the permanency of 
demand changes or their own position in 
changing world markets. Faced with the pro- 
spect of subsequent downsizing, firms simply 
may be reluctant to hire new workers, prefer- 
ring to work their existing workforce overtime 
because it is easier to downsize by reductions 
in overtime than through layoffs. 

Overtime may also be worked because the use 
of alternatives to it (other workers, invento- 
ries) may be impeded by such factors as just- 
in-time delivery, which reduces the availabil- 
ity of inventories to serve as a buffer for 
demand changes, or restrictions on subcon- 
tracting or the use of part-time workers. 
Changes in these factors may explain some of 
the increase in the use of overtime as well as 
its prevalence in the face of unemployment. 
For example, product demand fluctuations 
and the prospects of downsizing have been 


pronounced in recent years, and firms may be 
too uncertain about the permanency of these 
changes to incur the quasi-fixed costs associ- 
ated with hiring and training new employees. 
If the future becomes more certain and the 
recent expansion levels off or downsizing 
occurs, then the use of overtime may decline’ 
somewhat. The permanency of some of the 
quasi-fixed costs and such factors as just-in- 
time delivery suggest, however, that overtime 
may be quite permanent. Without further 
knowledge about the temporary or permanent 
nature of these changes in the underlying 
determinants of overtime, it is not possible to 
predict whether the use of overtime will grow 
or decrease. 

Survey evidence indicates that about 25 per 
cent of the Ontario workforce would like to 
reduce their working hours for a proportion- 
ate reduction in pay, about 25 per cent would 
like to increase their hours for a proportionate 


_ increase in pay, and the remaining 50 per cent 
are content with their existing hours. This 


highlights the need for flexibility to meet the 
different demands of different workers. Pre- 
ferred options for worktime reduction, in 
descending order of preference, are increased 


- annual unpaid vacations (usually by one to 2 
_weeks), a reduced workweek (usually of one 


day), increased unpaid leave (usually of 2 
months or less), and a reduced workday (usu- 
ally by 1.0 to 1.5 hours). 


Job-Creation Potential of Overtime 
Restrictions (Chapter 12) 
© The job-creation potential of overtime restric- 


tions depends upon two key linkages: the 
extent to which policy changes (for example, 
an increase in the overtime premium or a 


- reduction in the weekly maximum-hours lev- 


el) can reduce the use of overtime, and the 
extent to which reductions in the use of over- 
time lead to new jobs. 


. The empirical evidence, existing only in U.S. 


studies, indicates that an increase in the over- 
time premium from time-and-one-half to dou- 
ble time would reduce overtime hours by 
about 20 per cent. 

The U.S. evidence, in turn, indicates that this 
could lead to maximum employment increases 
of about 1.25 per cent, with considerable vari- 
ability in that estimate. About half of that job- 
creation potential likely would be offset by a 
variety of factors, including a reduced demand 
for labour because of higher labour costs, 
increased moonlighting, the lack of substituta- 
bility between those who do overtime work 
and potential new recruits, and noncompli- 
ance with the legislation. 

Paradoxically, a reduction in the standard 
workweek (that is, in hours after which the 


overtime premium must be paid) could actu- 
ally increase the use of overtime because new 
recruits would be more expensive now that 
they would have to be paid overtime after 
fewer hours. Empirical evidence indicates that 
the employment-enhancing effects of reduc- 
tions in the standard workweek are usually 
insignificant. This conclusion is based exclu- 


sively on European data, however, and these 


sources have acknowledged © methodological 
and data problems. _ 

e Large-scale macroeconometric models — 
again exclusively European — tend to find 
small but positive Sea cerencentenciis | 

_ effects from reductions in the workweek. — 

e The only estimates that find substantial job- 
creation potential in reduced working hours 
are those that simply mechanically translate 


reduced worktime into new jobs. Such esti- 


mates, however, do not account for the fact 
that policy changes do not automatically lead 
to worktime reductions, nor do worktime 
reductions automatically lead to new [0b 


illustrates for Ontario (Chapter 13) 

e Estimates of the job- creation potential of vari- 
_ ous policies to restrict overtime in Ontario are 
extremely tentative. They are only as good as 

the assumptions that go into them, and we 
_ simply do not have good empirical estimates 

_ upon which to make reliable predictions. _ 

¢ The job-creation potential in Ontario of vari- 
ous hours-of-work and overtime policies is 

summarized below. (The potential employ- 
ment increase is approximately equal to the 
expected percentage point reduction in the 
ee yinen rate.) 


Job Equivalents 
As Per 
Cent of 
: / Employ- 
Policy / Number ment 
Elimination of long hours 
beyond 44 hours (maxi- is” - 
mum potential) 181},000 45 
Assuming 50% of work- © 
force affected 90,500 2.3 
Assuming 50% of above © 
intonew jobs 45,250 1.1 
Elimination of overtime hours 
(maximum potential) 56,309 1.4 
_ Assuming 50% into new | : 
jobs 28,155 0.7 
Increase in overtime premium 
from 1.5 to 2.0 after 44 
hours 567/ 0.1 
Introduction of employment 
subsidy of $400 per new 
hire 13,421 0.3 


© Unfortunately, the policies that could have a 
notable impact, those that would eliminate all 
- long hours or overtime hours, are difficult to 
effect. Overall, the feasible policies that would 
reduce hours of work and overtime are likely to 


y 
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have a small, albeit positive, effect on job cre- 
ation. The effect is small in part because it is 
difficult to increase employment through poli- 
cies that increase rather than reduce labour 
costs. This is illustrated by the slightly more 
positive effect of an employment subsidy rela- 
tive to an increase in the overtime premium; 
the subsidy reduces labour costs, while the 
premium increases labour costs. 


” | Alternatives to Overtime (Chapter 14) 
¢ Although it is true that the currently unem- 


_ ployed are unlikely to be good substitutes for 
those who work overtime hours, it is also the 
case that alternatives to overtime do exist 
through such devices as shiftwork, job rede- 
sign, and upgrading and training. 


txiternative Policies to Reduce Unemployment 
(Chapter 14) 
e Alternative policies to reduce unemployment 


obviously do exist; however, worksharing pol- 
icies (including restrictions on overtime) are a 
viable policy instrument, especially in the 
short run, to reduce severe unemployment. 

Barriers that inhibit parties from voluntarily 
reducing their working time are prominent in 
many fringe benefits such as paid holidays, 
sick leave, severance pay, retirement allowan- 
ces, insurance premiums, some pension benefi- 
ts, and ceilings on employer contributions to 
Workers’ Compensation, Unemployment 
Insurance, and the Canada Pension Plan. By 
requiring employer contributions to be based 
on hours or a per cent of earnings, rather than 
having a fixed element per employee, this bias 
against worksharing could be removed, which 
in turn may reduce long hours and encourage 

new hires. 


Health and Safety Issues (Chapter15) 
¢ While the original impetus for restricting 


hours of work was to ‘‘protect”’ the health and 
safety of women and youths, over time this 
has given way to the worksharing rationale. 

Nevertheless, health and safety issues remain 
of concern. 

In theory, the effect of overtime work on 
health and safety is ambiguous. Long hours 
can lead to health and safety problems because 
of fatigue, longer exposures to hazardous sub- 
stances, and departures from normal work 
routines. New workers, however, can also cre- 
ate hazards because of their inexperience and 
their unfamiliarity with a situation. 

In practice, there is evidence that overtime 
hours are associated with higher injury and 
accident rates. It is not known, however, 
whether this occurs because of the long hours 
per se or because of other changes that are 
occurring when overtime increases, such as an 


Vonen s Issues (Chapter is) 
© Relative to men, women will be less adversely | 
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increase in the pace of work or a reduction in | 


supervision or safety maintenance. 
Determining the underlying causal relation- 
ship is important if we are to know whether 
the appropriate policy response is to reduce 
overtime or to enforce health and sy stan- 
dards more strictly. 


‘Overtime and Absenteeism Chasis 15) 
e There is some evidence that overtime may 


lead to subsequent absenteeism when the 


overtime is involuntary but not when it is vol- | 


untary. The consequences of overtime on 
absenteeism, however, are likely to be fully 
considered by employers in their decision to 
use overtime. Hence, there is little reason for 


legislative restrictions on overtime for that 


reason. 


affected by restrictions on overtime because 
they tend to work less overtime and fewer 
long hours. 

They will, however, benefit less ton any 
resulting job creation. First, in those female- 
dominated occupations where newly hired 


male-dominated occupations where overtime 
is more prominent, it is unlikely that the new 
hires would be female, given the occupational 
segregation of the workforce. 
For these reasons, overtime restrictions are 


unlikely to be a major issue, except perhaps | 
for restrictions on the right to refuse overtime. | — 
This right is likely to become increasingly 


important to enable the growing proportion of 
single-parent and multiple-earner families to 
carry out family responsibilities while engag- 
ing in labour market work. 


Others argue for a stronger role for public — 
intervention: to move society collectively to 
alternative and reduced worktime arrange- 
ments that will be preferred once everyone 
adapts to them. 

Blends of these perspectives are possible, with 
regulations on hours of work assuming a com- 
bination of roles: providing minimum stan- 
dards, reflecting a community norm, and 
providing a leading edge. The emphasis would 
differ for the various dimensions of hours of 
work. 

The appre. ie of enplovncot stan-. 
dards, with respect to hours of work, will 
involve a judicious balance between the needs 
of employers to be competitive in today’s _ 
increasingly competitive environment, and 
the preferences of an increasingly diverse and 
heterogeneous workforce. 

Issues pertaining to hours of work and over- 
time are but one of the many social concerns 
that are arising in this context. 
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As outlined in more detail in Chapter 16, the 
Task Force sees ne iO as recommenda- 
females would be the likely substitutes, over- | i _ 7 

time is not so prominent; and second, in those | 


time premium is payable should be reduced. 

from 44 hours to 40 hours. 
. 1he mandatory overtime premium — 
should remain at time-and-one-half the regu- 
lar rate of pay, but apply after the new stan- 
dard workweek of 40 hours. 


. The current limitation on weekly. hours and 


the 100-hour annual overtime permit system 
should be eliminated. In place of the 100 
hours, employers would have an annual 
block of 250 overtime hours per employee i 

excess of 40 hours per week (not transfera- _ 
ble). The 250-hour block would be imple-— 


7 Ouality of Work and Family Life 
(Chapter 15) / 
¢ Overtime and long hours obviously can 


mented over a period of three years. The 
block would consist of 400 hours in the first 
year, 300 hours in the second year, and 250 


detract from family life and even the quality of 
work; however, they can also enhance income, 
which can be important to the quality of life. 
Given this possible trade-off, some analysts 
argue that the role of public policy should be 
limited to facilitating the private parties to 
make their own preferred worktime arrange- 
ments, subject to the constraints imposed by 
the market and by collective bargaining. This 
would involve the reduction of unintended 
barriers that may inhibit more flexible work- 
time arrangements, the making of overtime 
voluntary wherever that is feasible, and the 
providing of public information on the pros 
and cons of alternative worktime arrange- 
ments. 


hours in the third and subsequent years. 


4.The current requirement that overtime be _ 


voluntary after 48 hours per week should be 
replaced by a requirement that overtime be 
voluntary after the new standard workweek 
of 40 hours. 


_ 5. An employer may not require an employee to 


work more than 8 hours per day except as 
pertains to agreed-upon regular schedules as 
determined in accordance with the Act. 


6. For regular schedules beyond 8 hours per 


day, the following shall apply: 


e Compressed work schedules, flexible work- 


time arrangements, and regularly scheduled 
hours averaged over a regular period longer 
than one week may be adopted by the 


t 


employer upon agreement between the 
employer and the certified bargaining agent 
or, where a union is not present, by a major- 
ity of the workforce affected. 


These schedules may not exceed 12 hours 


per day. Hours beyond 40 per week (or an 
average of 40 hours per week in the case of 


_ averaged hours) must be paid at the overtime 


premium rate. 


_ The use of such schedules shall be eee : 


with the Employment Standards Branch. 


‘Ministry acknowledgment of the schedule 


must be posted in the workplace and shall 
contain information on the provisions of the 
Act relating to special schedules. 


Overtime work in excess of the daily sched- 
-uled hours that have been agreed upon and 


registered will be Searels on the: part of the 


employee. 
7. The Director may issue a permit authorizing 


hours of work in excess of the block grant of 


_ 250 hours. Although there can be no strict 
criteria for the granting of permits, some of 
_ the criteria to be considered would include 

layoffs, availability of labour, and skill short- 


ages. 


§. The labour union, where present, should be 


consulted by the Director regarding the 
- granting of permits for excess hours. 


9. The i issuance of overtime permits should be 


subject to an appeals procedure by expand- 


Ang the role of the referee system to make it 
_ more responsive to hours-of-work issues. _ 
1 0. When an application for an overtime permit 


- employee group should have the right to 


is made, the union or other recognized 


information regarding hours worked within 


_ the establishment. This information should 


_ pertain to the group for whom the permit is 


il 


being sought. 


When the union suspects a oleiod of an 


hours-of-work provision of the Act, it shall 


_ have the right to receive from the employer 


information regarding hours worked by the 


group for whom the violation is suspected. 


_ Information provided must respect the confi- 


dentiality of the individual employee. The 


_ employer may refer the matter to the Branch 


should the union request be unreasonable — 


for example, too detailed or too frequent. 


Similarly, if the union is unable to obtain the 
data requested, it may work through the 
_ Branch. 


1 7 The Employment Srandards Act should be 


changed to provide for time-off at the pre- 


mium rate in lieu of overtime pay at the pre- 
mium rate when both parties are in 


agreement. Such time-off is to be taken 


13. 


within one calendar year of being earned. 
An entitlement to unpaid leave should be 
incorporated into the Employment Stan- 
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dards Act,” as follows: 

* universal entitlement to one week unpaid 
leave each year after 10 years of service with 
one employer; and 

additional entitlement to unpaid leave begin- 
ning 4 years prior to retirement. The entitle- 
ment to leave would accrue at the rate of one 
week per year to a maximum of 4 additional 
weeks. The 10-year service requirement 
would also apply to this entitlement. The 
pre-retirement entitlement would not be 
available to employees who already have an 
equal or better provision. This is a one-time 
entitlement. 


| 14. The standard for vacations with pay should 


be amended to include 3 weeks of annual 
vacation after 5 years of service, while retain- 

. ing the current 2 weeks after one year of 

_ service.” 

15. The Ministry of Labour should establish a 

new office or agency to facilitate and consult 
on innovative worktime arrangements. 

16. The provincial government should continue 
to review its work practices and to promote 
innovative worktime arrangements for its 
own workforce, to the extent that these are 
feasible. 

17. The Ontario government should consider 
raising the issue of working time at a feder- 
al-provincial conference as a means of plac- 
ing the subject on the public policy agenda 
for the future. 

18. The Ministry of Labour should take into 
consideration long hours of work as a factor 
when designing or revising occupational 
health and safety regulations. 

19. The Ministry of Labour should initiate a 
study on the relationship of working long 
hours to occupational health and safety and 

to increased exposure to toxic substances. 

20. The Ministry of Labour should mount a 
strong publicity campaign with respect to 
the Employment Standards Act, with special 
emphasis placed on the hours-of-work and 
overtime issues. 

21. The Ministry of Labour should require the 
posting in the workplace of the Employment 
Standards Act and any permits issued there- 
under. 

22. The Ministry of Labour should initiate a 
review of the hours-of-work provisions of the 
Employment Standards Act on a periodic 
basis, approximately every 5 years. 


* On Recommendation 13, Ms. Judith Andrew dissents. 
Her comments are included at the end of Chapter 16. 


* On Recommendation 14, Ms. Judith Andrew dissents. 
Her comments are included at the end of Chapter 16. 
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CHAPTER 2 


Patterns of Hours of Work and Overtime 


Any analysis of hours of work and overtime 
requires a basic description of the two phenome- 
na. The exercise is complicated however, by the 
paucity of direct, systematic data, especially on 
the amount of overtime. The hours-of-work 
issue is further complicated by the fact that we 
do not have systematic direct data on hours of 
work and overtime for families as opposed to 
individual workers. 

The use of gross average figures can 
camouflage many important social and economic 
trends, including shifts in employment among 
industries, demographic changes, and changing 
family work patterns. It is with respect to this 
last aspect that systematic data on hours of work 
and overtime are especially lacking. Yet this is 
where many of the dramatic changes are occur- 
ring. For instance, some families may average 50 
hours of labour market work by having one 
member work 35 hours and another member 
work 15 hours per week. Another family may 
average the same 50 hours by having one mem- 
ber work a standard 40-hour week plus 10 hours 
of overtime. 

In spite of such data problems, which are 
common to almost any important policy ques- 
tion, a basic picture of the dimensions of the 
hours-of-work and overtime issue can be drawn 
from various existing data sources. This chapter 
draws heavily upon a background research 
report prepared for the Task Force by Frank 
Reid, Hours of Work and Overtime in Ontario: 
The Dimensions of the Issue (Reid 1987a), which 
discusses these sources and provides a more 
comprehensive picture. 


Historical Patterns 

Historically, the standard workweek in Cana- 
dian manufacturing has declined from 64.0 
hours in 1870 to 39.2 hours by 1982 (Reid 1985, 
p. 149). The largest declines took place immedi- 
ately after World Wars I and II, with a levell- 
ing-off of the decline at around 40 hours 


occurring in the 1960s and 1970s. During the 
1950s, 1960s, and 1970s, however, paid holidays 
and vacation time increased so that standard 
weekly hours continued to decline at the histori- 
cal trend rate of about two hours weekly per dec- 
ade. In other words, the downward trend in 
hours of work continued its historical decline 
but simply changed its form from a declining 
workweek to increased holiday and vacation 
time. 

What we cannot ascertain from the existing 
statistics or literature is whether the declining 
trend in the average workweek (when holiday 
and vacation time are included) would exhibit 
that same pattern if family hours of work were 
used as a measure. For example, it is distinctly 
possible that the average family spends more 
time in the labour market now than in the 1950s, 
even though each member has a shorter work- 
week or more holiday or vacation time. Even if 
that were true, the implications for our eco- 
nomic well-being are not clear, since additional 
time spent in the labour market means some- 
what less time spent in household work; hence, 
total time in labour market and household work 
may change in an ambiguous fashion. What is 
clear is that the historical changes in the average 
workweek must be viewed in light of the other 
ways in which we can reduce our working time, 
as well as the ways in which family members 
interact with respect to labour market and 
household working time. 

A rigorous analysis of the reasons for this shift 
from a reduced workweek to more vacation and 
holiday time has not been conducted in the liter- 
ature. Quite possibly, this shift may reflect a 
combination of a reluctance to reduce the work- 
day below 8 hours (and hence below a 40-hour 
week) given the fixed money and commute costs 
associated with getting to work, as well as sched- 
uling problems that may arise if the 40-hour 
week norm is changed. This shift in the form of 
the historical decline in working time does 
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remind us that worktime reduction (for exam- 
ple, for the purposes of worksharing) can take 
various forms, such as earlier retirement, 
delayed entry into the labour force, intermittent 
labour force participation, more vacations and 
paid holidays, and a reduced workday or work- 
week as well as reduced overtime. 

All of these options can also be encouraged 
through changes in public policy. For example, 
earlier retirement can be encouraged through 
reduced public pensions for those who continue 
to work beyond a certain age or by continuing to 
permit mandatory retirement. Vacation time and 
paid holidays can be legislated. Temporary 
reductions in the workweek can be encouraged 
by unemployment insurance-assisted workshar- 
ing. And overtime obviously can be restricted 
through various means, such as increases in the 
overtime premium. 

The fact that, historically, working time has 
changed in all its dimensions reminds us that a 
policy to encourage worksharing through restric- 
tions on overtime must be viewed in light of 
these other options for worksharing. Through 
the interplay of employee and employer prefer- 
ences — subject to the constraints of public poli- 
cy, the market, and collective bargaining — 
these various components of working time have 
changed historically. Any legislative interven- 
tion to encourage a reduction in working time 
(for example, to encourage worksharing) must 
consider not only if such a reduction is socially 
desirable, but also the form in which it should 
occur. A reduction in overtime is but one form. 


Current Patterns of Working Hours 


An examination of actual working hours is 
important because the extent of what is usually 
defined as overtime hours (in practice, not in 
legislation) can depend upon the definition of 
the standard workweek beyond which hours 
worked are considered overtime, usually subject 
to an overtime premium. For example, if two 
establishments (or provinces) had actual work- 
weeks of 44 hours and one defined the standard 
workweek as 40 and the other as 44, then the 
former would record 4 hours of overtime and the 
latter none. Measures of overtime can clearly 
depend upon definitions, especially the defini- 
tion of the “standard workweek’’. This in turn 
can make it difficult to compare the concept of 
overtime across jurisdictions and over different 
time periods, since differences may simply 
reflect variations in the definition of when over- 
time commences. 

Data on overtime are not meaningless, how- 
ever, just because what is overtime in one juris- 
diction or time period may be regular scheduled 
worktime in another jurisdiction or time period. 
The notion of the standard workweek beyond 


which overtime commences may appropriately 
be a community norm that can differ by jurisdic- 
tion or time period; hence, the definition of 
overtime will appropriately differ. In such cir- 
cumstances, however, overtime data should be 
supplemented by data on actual working time to . 
provide a picture of both. This view is further 
supported by the fact that in some cases the 
overtime data do not separate conventional over- 
time from extra hours, unpaid work, or moon- 
lighting work. For these reasons, data on actual 
hours worked become important to supplement 
the imperfect overtime data and to provide a pic- 
ture of where the long hours are being worked. 


Recent Trend 

As Reid (1987a) points out, there is currently 
tremendous variation in the average workweek 
in Ontario, with a large number of individuals 
working part-time (18 per cent worked between 
one and 29 hours weekly in 1985) and an equally 
large number averaging more than 44 hours, the 
standard workweek after which the legislated 
Overtime premium is paid. This variation in 
hours worked has grown over the years both 
because of the increase in part-time employment 
and the increase in the proportion of people who 
work long hours. Thus, while the “standard”’ 
37.5- or 40-hour week is still the norm, there is 
substantial and increasing variation about that 
norm. 

An increasing proportion of workers work 
long hours (over 48, 44, and 40 hours) as pre- 
sented in Table 2.1. The trend is particularly 
pronounced if the year 1975 — the year of lowest 
unemployment — is omitted. For example, 
between 1976 and 1985 the proportion of per- 
sons working over 40 hours increased from 18.8 
to 22.6 per cent (a 20 per cent increase), and the 
proportion working over 48 hours increased 
from 8.4 to 11.4 per cent (a one-third increase). 
Despite this increase in the proportion of people 
working long hours, the average weekly hours 
actually dropped slightly, reflecting the offset- 
ting effect of the increased proportion of part- 
time workers. 

From the perspective of the Task Force’s 
mandate to review overtime developments, a key 
observation is that, despite the high unemploy- 
ment rates, the trend toward long hours contin- 
ued in the post-1981 period. That is, since 1983 
there has been a pronounced growth in the pro- 
portion of workers in Ontario working long 
hours. By 1985, although the average workweek 
was 36.9 hours, 11.4 per cent of the workforce 
averaged over 48 hours per week (the cut-off 
beyond which permits are required) and 17.8 
per cent averaged over 44 hours (the cut-off 
beyond which the legislated overtime premium 
must be paid). 


Table 2.1 


Per Cent of Workforce Averaging Short and Long Hours, Ontario, 1975-1985 


Per Cent of Workforce Averaging 


Over Over 
Year 40 Hours 44 Hours 
1977 -194. = 46 
1978 20.5 15.6 
1979 21 16.1 
1980 203 15.3 
1981 87 AAD 
ec 70 =e 
1963—“‘(<‘CS;w«‘CWTCW 214 = = 164 
1984 222 17.5 
1985 22.6 17.8 
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Average Unemploy- 

Over Weekly ment Rate 
48 Hours Hours (%) 

500 = ait 
— 84 365 6.0 
88 866 6.8 
9.4 S7ee 6.9 
9.9 37.4 6.2 
OL ASE ESE 
ce 
788 6S 
2) 06 366 CC - 10.3 
aes 36.8 8.8 
11.4 36.9 7.8 


Source: Reid (1987a, Table 5 and appendix tables). The original data source was unpublished tabulations from 


Statistics Canada’s Labour Force Survey. 


Pattern by Occupation, Industry, and Sex 
There are substantial variations in long hours 
across occupations and industries, and males are 
much more likely than females to work long 
hours (see Table 2.2). Occupations with a long 
workweek are transportation (operators of 
planes, trains, ships, subways, buses, and taxis); 
primary occupations (fishing, farming, forestry, 
and mining); and the managerial and profes- 
sional groups. Industries with a long workweek 
are agriculture; construction; transportation, 
communications, and utilities; and manufactur- 
ing. 

A later section of this chapter illustrates that 
the patterns are generally similar when overtime 
as opposed to long hours is examined, except 
that primary occupations do not involve much 
overtime (even though they have long hours) 
and manufacturing has the highest incidence of 
overtime. These differences reflect the fact that 
the scheduled workweek prior to overtime com- 
mencing is shorter in manufacturing and some- 
what longer in primary jobs. As the last column 
of Table 2.2 indicates, long hours of work were 
often prevalent in occupations and industries that 
experienced high unemployment rates. This is 
particularly the case in transportation, construc- 
tion, and agriculture. Certainly some groups 
with long hours experienced relatively low 
unemployment rates, among them manufactur- 
ing and managerial/professional. Nevertheless, 
for many groups, substantial numbers worked 
long hours while higher-than-average unemploy- 
ment persisted in the same occupation or indus- 


try. 


Regularity of Long Hours 

As reported in Reid (1987a), a substantial por- 
tion of the workforce reported that their usual 
weekly hours of work were in excess of the 48- 
hour permit cut-off (8.7 per cent) and the 44- 
hour overtime premium trigger (18.8 per cent) 
as specified in Ontario’s Employment Standards 
Act. In fact, more than three-quarters of the 
workforce who reported such long actual hours 
indicated that they worked those long hours on a 
regular basis. This suggests that “the vast major- 
ity of persons working long hours in Ontario do 
so on a regular basis rather than as a response to 
unforeseen emergencies oor _ short-term 
fluctuations in output” (Reid 1987a), a trend 
that underscores the growing importance of reg- 
ular long hours of employment, for some work- 
ers, as a feature of the Ontario labour market. 


Distribution of Long Hours: Alternative 
Analysis 
The previous analysis focussed on the incidence 
of long hours; that is, the extent to which work- 
ers in a particular occupation or industry were 
likely to work long hours. This information by 
itself, however, does not indicate the importance 
of each occupation or industry in the overall pic- 
ture. The size of the group as well as its likeli- 
hood of working long hours must be considered. 
An alternative portrayal of the long-hours sit- 
uation is seen in Table 2.3, a summary of how 
the workforce that works long hours is distrib- 
uted by occupation, industry, and sex. A review 
of the top panel of the table indicates that, in the 
occupations, a substantial portion of the work- 


WORKING TIMES: 
THE REPORT OF THE ONTARIO TASK FORCE ON HOURS OF WORK AND OVERTIME 


Table 2.2 
Per Cent Working Long Hours, by Occupation, Industry, and Sex, Ontario, 1985 


Per Cent of Workforce Averaging 


Average Unemploy- 

Over Over Over Weekly ment Rate 
Group nes Se eS Hours A Hours — Rhea ee ee 
Occupation 
Managerial/professional 29.5 24.8 17.2 39.3 3.6 
Clerical 9.3 55 2.6 33.2 710 
Sales 28) 200 | 14.9 344 70 
Service 14.6 ade Jae S17. 10.3 
Primary 34.7 Sez 23h 40.8 0.9 
Processing 23.0 18.2 8.7 40.1 10.4 
Construction 2.9 201 13.1 39.8 (155. 
Transportation 40.8 34.5 22..—=si‘iéiéMCwS 9.7 
Materials & crafts 192 13.3 568 662. 414 
All occupations 22.6 17.8 11.4 36.9 78 
Industry 
Agriculture 418 41.8 $25 8 =6 ae 19.1 
Other primary aS ——_— — #4  o4- 
Manufacturing -— 25.3 — 190... + +39 399 = =f3 
Construction 31.7 26.7 abe} 7! 39.9 16.3 
Transportation, communications, utilities 26.1 16.6 Seo 39.4 O55 
Trade 22.0 16.6 10.7 34.5 72 
Finance : 21.6 178 127 7 
Service +195 16.2 11.3. 342 80 
Public administration 167 10.2 88 367 5.9 
All industries 22.6 17.8 11.4 36.9 7.8 
Sex 
Male S057 24.8 16.3 40.2 LA 
Female 12.0 8.6 5.0 S2y) 8.1 
Both 22.6 es 11.4 36.9 7.8 


Source: Calculations based on data provided in Reid (1987a, Tables 2, 3, 4). The original data source was unpublished 
data from Statistics Canada’s Labour Force Survey. 


force that works long hours is in the managerial/- 
professional group. For example, 44.3 per cent 
of the workforce that works over 48 hours per 
week is in that group, reflecting the fact that it 
has a high incidence of long working hours (as 
documented in Table 2.1) and constitutes almost 
one-third of the workforce (the last column of 
Table 2.3). In contrast, the primary and trans- 
portation occupations, which also have a high 
incidence of long working hours, account for 
only a small portion of the long hours that are 
worked simply because they involve only a small 
portion of the workforce. Overall, the bulk of 
long hours is in the managerial/professional and 
processing occupations and, to a lesser extent, 
the sales and service occupations. To a large 
extent, this situation simply reflects the fact that 


these are the areas where most employees work, | 


although in the case of the managerial/profes- 
sional group there is also a very high incidence of 
long hours. 


The middle panel of Table 2.3 indicates that, 
in the industries, the bulk of long hours is 
worked in the manufacturing, trade, and service 
sectors largely because most people are 
employed in them. The trade and service sectors 
in fact have an incidence of long hours that is 
slightly below average (Table 2.2). The other 
industries that show a high likelihood of having 
long hours (notably, agriculture; construction; 
and transportation, communications, and utili- 
ties) do not constitute a substantial portion of 
the long hours worked simply because they do 
not involve a substantial portion of the work- 
force. 


Proportion of Labour Force Potentially 
Affected by Legislative Changes 


The tabulations of Tables 2.2 and 2.3 can be 
combined to provide a picture of the potential 
number of people who could be affected by 
changes in the hours-of-work provisions of the 
Employment Standards Act. This total depends 
not only on the number of persons working long 
hours but also on whether they are exempt from 
the whole Act or its hours-of-work and overtime 
provisions. Workers under federal jurisdiction 
and students in specified training programs are 
exempt from the Act. Several parts of the Act 
(including the hours and overtime provisions) do 
not apply to teachers, real estate agents, part- 
time domestic workers, babysitters and compan- 
ions, Crown employees, travelling salespersons, 
most professionals and trainees in professions, 
and most agricultural workers. Also exempt 
from the hours and overtime provisions are 
supervisors and managers, firefighters, guides, 
homeworkers, homemakers, resident building 
superintendents, domestics and nannies, and 
residential care workers. Construction workers 
and embalmers and funeral directors are exempt 
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from the hours but not overtime provisions; taxi 
drivers, ambulance drivers and helpers, and stu- 
dents working with children are exempt from 
the overtime but not the hours-of-work provi- 
sions. Special regulations govern roadbuilding, 
local cartage, highway transport, hotels/motels, 
fresh fruit and vegetable -processing, and sewer 
and watermain construction, generally specify- 
ing premium pay after 50 rather than 44 hours 
per week (60 hours in the case of highway trans- 
port). 

Unfortunately, it is not possible simply to 
“‘subtract” these groups from the various occu- 
pations and industries given in Table 2.3 to 
arrive at a figure for the proportion of the work- 
force that works long hours and is covered by 
the hours provisions of the Act. Precise numbers 
of the exempted workers are not available, nor 
are specific occupation or industry classifica- 
tions. Some rough calculations, however, can be 
made. The exclusion of the managerial/profes- 
sional group (see the first row of Table 2.3) 
would eliminate approximately 40 per cent of 
those who work long hours (38.3 per cent of 
those who work over 40 hours, 40.9 per cent of 
those who work over 44 hours, and 44.3 per cent 
of those who work over 48 hours). The exclusion 
of the other groups that are not covered or are 
only partly covered would likely reduce the 
numbers working long hours to roughly 50 per 
cent of the original. (This is not 50 per cent of 
the workforce, but 50 per cent of those who 
work long hours). More refined estimates could 
be obtained by doing the calculations separately 
for each of the different hours groupings, but 
such an exercise would impart a degree of 
sophistication to the results that is not merited, 
given the lack of precise numbers and occupa- 
tions of the excluded groups. 

As indicated previously (see Table 2.2), in 
1985 22.6 per cent of the total workforce aver- 
aged over 40 hours per week, 17.8 per cent aver- 
aged over 44 hours, and 11.4 per cent averaged 
over 48 hours. Assuming that approximately 
one-half of the workers who work the long hours 
are covered by the hours-of-work provisions (as 
discussed previously) suggests that 11.3 per cent 
(0.50 x 22.6) of the workforce is both covered 
and averages over 40 hours per week; 8.9 per 
cent (0.50 x 17.8) is both covered and averages 
over 44 hours; and 5.7 per cent (0.50 x 11.4) is 
both covered and averages over 48 hours. These 
numbers indicate the proportion of the work- 
force affected by various aspects of the hours-of- 
work legislation. For example, approximately 
5.7 per cent of the workforce is likely to be 
affected by the statutory maximum hours of 48, 
beyond which a permit is required (both because 
they average more than 48 hours and they are 
covered by the relevant portion of the Act). 
Approximately 8.9 per cent of the workforce is 


Fina nce 


WORKING TIMES: 
THE REPORT OF THE ONTARIO TASK FORCE ON HOURS OF WORK AND OVERTIME 


Table 2.3 
Distribution of Long Hours by Occupation, Industry, and Sex, Ontario, 1985 


Per Cent Distribution of Workforce Working 


Over Over Over All 
COUP sw a er Nes | oe eee 
Occupation 
Managerial/professional _ 383s 
Clerical = 7 
hee _ _-. 56. 
Service 8.1 
Primary 3.0 
Processing 18.5 
Construction 
Transportation oo UG 
Materals&crafts == a 
All occupations 100.0 
Industry 
Agriculture 
Other primary — 
Manufacturing 
Construction 


Transportation, communications, utilities 
Trade 


Service 
Public administration 


All industries 


Sex 

Male TTA 79.1 81.2 56.5 
Female 22.9 20.9 18.8 43.5 
Both 100.0 100.0 100.0 100.0 


Source: Calculations based on Reid (1987a, Tables 2, 3, 4). 


likely to be affected by the standard workweek 
of 44 hours, at which point the overtime pre- 
mium commences. Any reduction of the stan- 
dard workweek to 40 hours would affect about 
11.3 per cent of the workforce. 

Differences between these figures can also be 
taken as indicative of the additional numbers of 
the workforce that could potentially be affected 
by more stringent legislative requirements. For 
example, reducing the standard workweek at 
which point overtime commences from its cur- 
rent level of 44 to a new level of 40 could poten- 
tially affect an additional 2.4 per cent of the 
workforce (the difference between the current 
level of 8.9 per cent of the workforce that is cov- 
ered and averages over 44 hours, and the 11.3 
per cent that is covered and averages over 40 
hours). The real impact would depend on the 
weekly hours after which workers receive pre- 
mium pay. Similarly, providing the right to ref- 
use overtime at 40 rather than the current 48 
hours would encompass an additional 5.6 per 
cent of the workforce (the difference between 
the current level of 5.7 per cent of the workforce 
that is covered and averages over 48 hours, and 
the 11.3 per cent that is covered and averages 
over 40 hours). It should be noted that in the 
data series used here, the percentages reflect one 
point in time each month, averaged over the 
year. Thus, the same persons may not be work- 
ing longer hours in each period. Almost any 
employer might be affected at some point during 
a year by requiring someone to work in excess of 
40 hours. Finally, these figures are likely to be 
maximum estimates of the increase in the pro- 
portion of the workforce that would be affected 
by the more stringent standards because the 
extent of long hours would likely be reduced 
somewhat by the introduction of such standards. 
As well, these numbers do not reflect noncom- 
pliance — an issue that will be dealt with subse- 
quently. 


Patterns of Overtime Hours 


The preceding discussion focussed on actual and 
usual hours worked, which were used to con- 
struct a picture of persons who work long hours 
in Ontario. Data pertaining to overtime actually 
worked are also available from Statistics Cana- 
da’s Labour Force Survey. The overtime hours, 
however, are not distinguished from extra hours 
worked (for example, they could include extra 
hours worked by a part-timer); they include 
unpaid as well as paid work; and they relate to 
all jobs rather than the main job only. For these 
reasons, such data may not provide an accurate 
picture of pure overtime to paid employees in 
their main job. Nevertheless, they do provide a 
picture of the sum of overtime and extra hours 
worked (with overtime likely being an important 
component and highly correlated to extra 
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hours). The Labour Force series also likely pro- 
vides an accurate portrayal of changes in over- 
time worked over different time periods. 

This time pattern is presented in Table 2.4. In 
1985, about 13 per cent of the workforce in 
Ontario was working overtime or extra hours 
during the survey week. The average duration of 
Overtime or extra hours worked for those who 
worked the overtime hours was a substantial 8.3 
hours per week. Because most persons did not 
work any overtime or extra hours, however, this 
translates into an average of about one hour of 
overtime per week over the entire workforce. 

This average is low because most people work 
no overtime; those who do, however, work sub- 
stantial amounts of overtime. And here lies one 
reason for the differences in the perception of 
the amount of overtime worked. Some may 
report an average overtime figure for all employ- 
ees including the majority who work no over- 
time; others may report an average only among 
those who work the overtime. Other discrepan- 
cies can arise depending upon whether overtime 
is reported as commencing after the legislated 
standard workweek of 44 hours or after a sched- 
uled workweek (for example of 40 hours) defi- 
ned by a collective agreement or company 
personnel policy. 

Table 2.4 also indicates that both the inci- 
dence of overtime (that is, the proportion of peo- 
ple working overtime) and the duration of 
overtime for those who worked overtime have 
increased since 1975. This increase has occurred 
in spite of the general rise in the unemployment 
rate, seen in the last column of Table 2.4. There 
appears to be some sensitivity of overtime to the 
business cycle; average overtime decreased as 
the economy went into the recession of 1982-83 
and it increased as the economy came out of that 
recession. Nevertheless, that cyclical sensitivity 
appears to be dominated by a structural change 
in the underlying relationship as, in recent 
years, the amount of overtime independent of 
the level of employment appears to have 
increased at each level of unemployment. The 
extensive overtime in the post-1982 period 
appears to be the result of both an expanding 
economy and more extensive use of overtime 
independent of the state of the economy. It 
seems then that overtime, in recent years at 
least, is not mainly a cyclical phenomenon that 
will disappear when the economy slows down. It 
is persisting even in periods of substantial unem- 
ployment. It is this emergence of overtime, 
which appears to be scheduled on a regular 
basis, that has prompted the policy concern. 

As indicated in Reid (1987a), the patterns of 
overtime and extra hours worked (based on both 
Statistics Canada’s Labour Force Survey and an 
alternative data source — the Statistics Canada’s 
Survey of Employment, Payrolls and Hours for 
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Table 2.4 
Overtime or Extra Hours, Employed Paid Workers, Ontario, 1975-1985, Labour Force Survey Data 
Number Incidence Average Average 
Working of Duration Overtime Unemployment 
Year Employment Overtime Overtime® of Overtime Hours® Rate 
thousands thousands “ hours per w 


percent 


7 


ee percent 


5 


3,473.1 
1979 3,621.3 
1980 3,691.2 


1984 3,859.6 488.0 LZ6 8.2 1.04 8.8 
1985 4,003.1 518.0 12.9 8.3 107, 7.8 


® Incidence of overtime is defined as the number working overtime as a per cent of employment. 
> Average duration of overtime is defined as the average weekly hours of overtime per person who worked overtime. 


° Average overtime hours is the average weekly hours of overtime per person employed. It is calculated as a product of 
the incidence and the average duration of overtime. 


Source: Reid (1987a, Table 7). The original data source was unpublished data from Statistics Canada’s Labour Force 
Survey. 


hourly paid employees) are generally similar to 
the previously discussed patterns for long hours 
worked. Notable exceptions are the primary 
occupations, which involve long hours but 
below-average overtime (presumably reflecting a 


‘long scheduled workweek before overtime or 


extra hours apply) and the manufacturing indus- 
try, which has the highest incidence of overtime 
but is about average in the extent of long hours 
(presumably reflecting a shorter scheduled 
workweek before overtime commences). 


SUMMARY OF PATTERNS 


Historically, the standard workweek in Cana- 
dian manufacturing has declined from 64 hours in 
1870 to about 39 hours today, with the average in 
all industries being about 37 hours. The largest 
declines occurred after World Wars I and II. 
Although the workweek levelled off at around 40 
hours in the post-World War II period, the 
decline in working time continued in the form of 
paid holidays and vacation time. 

Currently, there 1s substantial variation in the 
average workweek in Ontario, with almost 40 per 
cent of the workforce equally divided between 
part-time work and a long workweek averaging 
over 44 hours. 

This variation has increased over time because of 
the growth of both part-time work and long hours. 
There 1s some cyclical variability, with long hours 
and overtime being more prominent in periods of 
expansion. Since 1975, however, both the pro- 
portion of the workforce working long hours and 
the amount of overtime have increased steadily 
despite the rising unemployment over that period, 
with the change being most dramatic since 1982. 
The current igh levels of overtime appear to 
reflect a combination of the expanding economy 
(coming out of the 1982-83 recession) and a sub- 
stantial increase 1n the amount of overtime inde- 
pendent of the state of the economy. There 
appears to be a structural change that 1s inducing 
the high levels of overtime in the 1980s. 

Currently about 11 per cent of the Ontario work- 
force averages over 48 hours, the statutory max1- 
mum after which permits are required. 
Approximately 18 per cent averages over 44 
hours, the standard workweek after which the 
Statutory overtime premium commences. Approx1- 
mately 23 per cent averages over 40 hours. 

The great majority (about 70 per cent) of those 
who work long hours (over 44 hours per week) do 
so on a regular basis rather than in response to 
seasonal, cyclical, or other temporary fluctuations 
in output. 

Only about half of these workers who work long 
hours are covered by the hours-of-work and over- 
time provisions of the Employment Standards 
Act, largely because of the exclusion from cover- 
age of managers and professionals. Thus, the pro- 
portion of the workforce that 1s affected by the 
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current legislative requirements is approximately 9 
per cent for requirements after 44 hours (for exam- 
ple, overtime premium) and 6 per cent for require- 
ments after 48 hours (for example, permits). 

More stringent legislation to apply at 40 hours 
would affect about 11 per cent of the Ontario 
workforce. This is not an additional 11 per cent 
of the workforce, since already 9 per cent are 
affected by requirements after 44 hours and 6 per 
cent by requirements after 48 hours. A change in 
the requirements from 44 to 40 hours (for exam- 
ple, for the overtime premium) would, however, 
affect an additional 2 to 3 per cent of the work- 
force, and a change from 48 to 40 hours (for 
example, for the individual right to refuse) would 
affect an additional 5 to 6 per cent of the work- 
force. 

Occupational groups with a long workweek are 
professional/managerial; transportation; and pni- 
mary occupations (fishing, farming, forestry, and 
mining). Industry groups with a long workweek 
are agriculture; construction; transportation, com- 
munications, and utilities; and manufacturing. 
The patterns are similar for overtime hours, 
except that primary occupations do not have much 


- overtime despite their long hours, and manufac- 


turing has the highest incidence of overtime 
despite having an average proportion of workers 
working long hours. These differences reflect the 
fact that primary occupations have a longer stan- 
dard workweek after which overtime commences, 
and manufacturing has a shorter standard work- 
week. . 

Although they work long hours, employees 1n the 
transportation and primary occupations do not 
constitute the bulk of long hours. This 1s so simply 
because they do not have a large workforce. The 
bulk of long hours 1s worked by managerial and 
professional groups (usually not covered by the 
hours and overtime provisions of the Act), in 
processing occupations and, to a lesser extent, in 
sales and service jobs (in part because most 
employees work 1n such jobs). Similarly, the pre- 
ponderance of long hours worked in the manufac- 
turing, trade, and service industries is in large 
part because they constitute the bulk of employ- 
ment. 

On average, about one hour of overtime or extra 
hours per week is worked by the total Ontario 
workforce. Such overtime, however, 1s not evenly 
distributed across the workforce. About 87 per 
cent work no overtime, while 13 per cent average 
about 8 hours of overtime per week. 
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CHAPTER 3 


Evolution of Ontario's Legislation on 
Hours of Work and Overtime 


The current legislation on hours of work and 
overtime in Ontario has its roots in a remarkably 
infrequent number of legislative enactments as 
well as a number of minor modifications in the 
evolution and administrative practice of that leg- 
islation. In providing information on the origins 
and evolution of the current legislation, this 
chapter draws heavily upon the background 
report prepared for the Task Force by John Kin- 
ley: Evolution of Legtslated Standards on Hours of 

Work in Ontario. 

To focus the discussion, we deal with the 
establishment and evolution of the various 
design features of the current legislation that 
could be changed to alter how the legislation 
affects hours of work and overtime. The main 
oe features are: 

¢ the weekly hours limit or trigger after which 

an overtime premium must be paid (currently 

44); 
© the overtime premium (currently time-and- 

one-half); 

e the maximum hours beyond which people are 
not allowed to work, except under special cir- 
cumstances or with a permit (currently 8 per 
day and 48 per week); 

¢ the permit system, whereby permission may 
be granted to work beyond the maximum- 
hours limits (currently there are 3 types of 
excess-hours permits: 100-hour permits, spe- 
cial permits, industry permits). 

® other conditions deemed appropriate for 
exceeding maximum hours (currently emer- 
gency overtime, and regular longer hours as 
part of an approved flexible work schedule); 

e the individual right to refuse overtime (cur- 
rently after 8 hours per day and 48 hours per 
week); 

e weekly averaging provisions, which exempt 
employers from the maximum-hours require- 
ment and allow them to average regularly 
scheduled approved workweeks for purposes 
of paying the overtime premium; 


© allowance of compensatory time-off in lieu of 
an overtime premium (currently no provision 
in the legislation); 

¢ exemptions from the various provisions (cur- 
rently numerous exemptions); 

@ public holidays (currently 7 per year); 

® paid vacation (currently 2 weeks after one 
year, annually). 

These various design features are interrelated, 
from a policy perspective, and they are some- 
times interchangeable. For example, if there is a 
political desire to reduce hours of work (say, for 
worksharing purposes), this aim could be 
onialee by any combination of the following: 

° reducing the overtime hours limit; 
© increasing the overtime premium; 

e reducing the maximum hours beyond which a 
permit or special circumstances are required; 

e tightening up the granting of permits; 

e restricting the other allowable conditions for 
exceeding maximum hours; 

e granting the individual right to refuse at an 
earlier point; 

© not allowing averaging provisions; 

e allowing compensatory time-off in lieu of an 
overtime premium; 

e reducing the number of exemptions; 

© increasing the number of public holidays; and 

© increasing the number of paid vacations. 

In view of the mandate of the Task Force to 
consider ways of reducing long hours of work so 
as to create new jobs, a key policy question then 
becomes: what combination of design features 
should be changed in order to regulate hours of 
work appropriately? New job-creation could also 
be examined in the context of other policies to 
facilitate worksharing in the broadest sense (for 
example, delayed school-leaving, unpaid leaves, 
unemployment insurance-assisted worksharing, 
and mandatory retirement) as well as other poli- 
cies to create jobs and hence minimize the need 
for worksharing. But before we address the mat- 
ter of the appropriate combination of design fea- 
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tures that can help reduce hours of work, it is 
worth reviewing how such features evolved in 
the first place. 


Factories Act of 1884: 10 and 60 


Government regulation on hours of work in 
Ontario began with the Ontario Factories Act of 
1884. Coverage was basically limited to factories 
and later to shops and mines. The legislation was 
motivated by concerns over “‘protecting”’ the 
health and safety of women and youths; hence, 
coverage was limited only to these groups. The 
early legislation generally specified a maximum 
of 10 hours per day and 60 hours per week, 
which was fairly typical of average working 
hours at that time. 

The fact that the legislative maximum was 
close to the average hours of work gives the 
appearance that the legislation provided more 
than a minimum safety net; that is, it appeared 
to be equal to the prevailing community norm 
rather than providing a floor or safety net for 
that norm. Restricting the coverage to women 
and youths, however, who were perceived to be 
in need of more protection than what was pro- 
vided in the average situation, effectively pro- 
vided a safety net for those groups. That is, the 
average hours of work at that time for all persons 
was deemed to be the maximum tolerable num- 
ber for women and youths. Obviously, even that 
safety net was allowed to deteriorate over time 
since the maximum hours of 10 per day and 60 
per week did not change until 1944, despite the 
fact that average hours per week declined regu- 
larly throughout that period. 

The early legislation also included some 
restrictions against night work for women and 
youths as well as requiring specific allotments 
for meal times. It also required that the hours 
provisions be posted in a conspicuous place. 


Hours of Work and Vacations with Pay Act of 
1944: 8 and 48 


The next major phase of intervention occurred 
with the Hours of Work and Vacations with Pay 
Act of 1944. That legislation reduced the maxi- 
mum hours of work from 10 per day and 60 per 
week to 8 per day and 48 per week. It also intro- 
duced the statutory requirement of vacation with 
pay, mandating one week annual paid vacation 
after one year of employment, a requirement 
that already was common practice — and often 
was exceeded — in private industry. Most 
importantly, coverage was expanded significant- 
ly, beyond women and children, to include most 
employees and most sectors. Initially, the only 
groups that were not covered or were exempt 
were Crown employees, employees under federal 
jurisdiction, managers and supervisors, and 
employees in war industries. 

The new legislation was motivated less by a 


desire to protect the health and safety of women 
and children, and more by a desire to share the 
work among the returning troops and to provide 
a minimum standard or safety net for all work- 
ers, including those who had little individual or 
collective bargaining power. This was reflected - 
in the broader coverage of the legislation to the 
majority of the workforce. The sustained pros- 
perity after the war led to a reduction in the need 
for worksharing, however, so that the rationale 
for the legislation tended to focus on the safety 
net for the unprotected. 

The new legislation potentially affected a sub- 
stantial portion of the workforce both because of 
the extensive coverage and because the statutory 
maximum hours of 8 and 48 were fairly close to 
the average hours. In fact, in 1942-43, just prior 
to the legislation, about 60 per cent of the cov- 
ered male workforce and 50 per cent of the cov- 
ered female workforce averaged more than 48 
hours per week, suggesting that greater than half 
the workforce would be constrained by the max- 
imum-hours provisions. The effect would be 
particularly stringent since the statutory limit 
was a maximum beyond which people could not 
work; it was not simply a statutory workweek 
beyond which employees could not work unless 
paid some overtime premium. The standard was 
an absolute prohibition, not a standard that 
could be exceeded at some specified penalty. 

Not surprisingly, given the potential strin- 
gency of such a legislative enactment that would 
have affected more than half the workforce, 
attempts were made to provide flexibility 
through a variety of ways, many of which have 
continued to this day. First, the maximum- 
hours prohibition was to exclude excess hours 
worked because of an accident, urgent repairs, 
or an emergency work required to be done to 
machinery or plant, a practice still in effect. Sec- 
ond, in cases where it was not ‘“‘feasible” to 
apply the maximum, excess hours were permit- 
ted where the employers and employees agreed 
and the administrator approved longer hours; 
this arrangement was terminated in 1968. Third, 
the legislation gave the administrator the discre- 
tion to approve work schedules exceeding a reg- 
ular 8-hour day where longer hours were the 
“custom”; this discretion was limited to a maxi- 
mum of 12 hours per day in 1974, a practice that 
continues. Fourth, flexibility was to be obtained 
by allowing numerous exemptions from the 
hours-of-work and overtime provisions. Some 
exemptions were written into the statute, others 
were provided through regulations. Current 
exempt groups, many for whom exemptions 
were established in 1945, include professionals; 
persons engaged in farming, commercial fishing, 
firefighting, funeral directing and embalming, 
domestic service, or the growing of flowers, 
fruit, and vegetables; and persons employed as 


fishing and hunting guides, live-in caretakers, or 
police. Taxi drivers and ambulance drivers and 
their helpers are covered by hours provisions but 
are exempt from the overtime pay provisions. 

Fifth, and most significant, flexibility was to 
be attained by the establishment of an elaborate 
permit system. An annual permit of 120 hours 
per year was automatically granted upon 
request, to remain in place unless revoked by the 
administrator. This was reduced to 100 hours in 
1945 and remains at that level today. (In effect, 
this adds an average of 2 hours per week to the 
48-hour maximum.) Twelve hours per week in 
excess of the 48-hour maximum were allowed for 
maintenance and other designated workers, a 
practice that continues. And all workers were 
given the right to refuse overtime work after 8 
and 48 hours, a right that remains in effect 
today. A number of industry permits were also 
established that granted ‘‘excess hours’? beyond 
the statutory maximum to certain industries (26 
today) having unusual hours-of-work require- 
ments. Special permits could also be granted by 
the administrator when the “nature of the work” 
or the “perishable nature of the raw material 
being processed’ required excess hours. 
Arrangements for such special permits, which 
expire at the end of each calendar year, continue 
today. 

Clearly, the greater stringency of the vastly 
extended coverage and the more stringent maxi- 
mums at 8 hours per day and 48 per week were 
offset, in part at least, by greater flexibility 
through extensive exemptions and by downplay- 
ing the 8-hour-per-day maximum where longer 
hours were the custom. Thus, some of what the 
legislation gave with one hand was taken away 
by the other. 


Employment Standards Act of 1968: Time- 
and-One-Half 


The next major change occurred in 1968, when 
the new Employment Standards Act consoli- 
dated the previous hours-of-work legislation 
along with other employment standards such as 
minimum wages and equal pay. At this time, the 
Government introduced a legislated overtime 
premium pay of time-and-one-half on work after 
48 hours per week and on 7 public holidays. In 
effect, the legislation introduced the notion of a 
penalty tax to supplement the regulatory system 
that prohibited weekly hours beyond 48, albeit 
subject to numerous exemptions and special con- 
siderations. Further flexibility was attained by 
exempting hours-averaging agreements and by 
allowing the 8-hour day to be exceeded, both 
with the approval of the administrator. No over- 
time premium was required on a daily basis — 
only on a weekly one. This requirement contin- 
ues in today’s legislation. 
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Post-1968: Minor Modifications 


Subsequent to the 1968 consolidation of the 
hours-of-work and other provisions in the 
Employment Standards Act, a number of minor 
modifications to the hours-of-work legislation 
have occurred. As of 1974, the overtime pre- 
mium was to commence after 44 not 48 hours 
per week, and the premium rate for holidays was 
introduced at regular pay plus time-and-one-half 
the regular rate for hours worked. Also in 1974, 
the discretion of the administration to approve a 
regular workday in excess of 8 hours was limited 
to a 12-hour day. Annual vacations with pay 
were introduced as follows: 1 week after the first 
year (1 after 1) in 1944; 1 after 1, 2 after 3 in 
1966; 1 after 1, 2 after 2 in 1970; and 2 after 1 
effective in 1974. In 1974, 4 paid public holidays 
were introduced, and in 1975 this was increased 
to 7. Since 1975, the hours-of-work and paid 
time-off provisions of the legislation have not 
changed. 


SUMMARY OF EVOLUTION 


The main features of the evolution of the hours-of- 
work and overtime legislation can be summarized as 
follows: 
1) 1884 Factories Act 
a) maximum of 10 hours per day and 60 per 
week; 
b) coverage limited to women and youths. 
2) 1944 Hours of Work and Vacations with Pay 
Act 
a) maximum of 8 hours per day and 48 per 
week; 
b) potential coverage of more than half the 
workforce; 
c) flexibility through various exceptions, espe- 
cially through an elaborate permit system. 
3) 1968 Employment Standards Act 
a) time-and-one-half premium after 48 hours 
and for 7 public holidays, 1f worked. If not 
worked, the holidays were unpaid at that 
time. 
4) Post-1968 
a) time-and-one-half premium after 44 hours 
(1974); 
b) 4 paid public holidays 1n 1974, increased to 
7 in 1975 (i.e., the previous unpaid holi- 
days were converted to paid holidays); 
c) 2.5 regular pay (1.e., holiday pay plus 1.5 
regular pay) for 7 public holidays, if 
worked (1974-75); 
d) annual vacation with pay increased ulti- 
mately to 2 weeks after 1 year (1974); 
e) no changes since 1975. 
Perhaps the most noticeable characteristics of this 
evolution are: 
© its occurrence in discrete phases, notably 1884, 
1944, and to a lesser extent, 1968; 
© its shift in orientation from ‘protecting’ women 
and youths to providing a safety net for those with 
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limited bargaining power; 

© the reduced emphasis on the worksharing ration- 
ale when prosperity returned after World War II, 
a rationale that has resurfaced today following 
the deep recession of 1982-83 and the industnal 
restructuring of recent years; 

© the flexibility that was attained through numerous 
exemptions, when coverage became potentially 
substantial; 

© the fact that in more recent years policy initiatives 
to reduce hours have occurred in the form of the 
overtime premium (1968) and statutory paid holti- 
days (effective in 1974 and 1975) rather than 
through a lowering of the statutory ceilings; and 

© the fact that no changes have occurred since 1975. 


CHAPTER 4 


Exemptions, Special Overtime 
Provisions, and Permits 


The evolution of Ontario’s hours-of-work and 
overtime legislation — especially the extended 
coverage of the 1944 changes — has led to a 
complicated set of exemptions and special regu- 
lations under the current system. In describing 
the current system, this chapter draws on three 
sources: the background report prepared for the 
Task Force by John Kinley, Current Administra- 
tion of Legislated Standards on Hours of Work in 
Ontario; background information provided by 
the Employment Standards Branch of the Minis- 
try of Labour; and the Branch’s study: Excess 
Hours “Special”? Permits Issued for 1983 under the 
Employment Standards Act. 

The various exemptions and special considera- 
tions can be categorized as: 

1. Exclusions from the Act: 

a) workers under federal jurisdiction; 
b) students or inmates in special programs. 

2. Exemption from all of the hours, overtime, 
public holiday, and vacation provisions: 

a) Crown employees; 

b) professionals, including teachers; 

c) individuals involved in commercial 
fishing; 

d) part-time domestic service workers, 
babysitters and companions; 

e) many salespersons; 

f) most agricultural workers. 

3. Exemptions from specific hours, overtime, 
public holiday, and vacation provisions (usually 
exempting the groups from the hours-of-work 
and overtime provisions, and often from the 
public holiday provisions): 

a) supervisors and managers; 

b) construction workers; 

c) firefighters; 

d) resident building superintendents; 
e) domestics and nannies; 

f) members of some 13 other groups. 

4. Special overtime provisions, allowing over- 
time and the overtime premium to commence 
usually after 50-60 hours rather than 44 hours. 


5. Permits to exceed maximum hours (3 
types). 

A detailed breakdown of these five groups is 
given, respectively, in Tables 4.1-4.5. (The per- 
mit system is outlined in greater detail in a later 
section of this chapter. ) 


Exclusions and Exemptions 
The exemptions basically arose in response to a 
desire to provide flexibility in the face of what 
otherwise would have been a uniform standard 
applied to dissimilar work environments. The 
potential problem of applying a uniform stan- 
dard was foreseen at the time of the 1944 legisla- 
tion, which otherwise would have affected more 
than half the workforce with its extensive cover- 
age. Hence, exemptions were written into the 
statute, regulatory authority was provided for 
the making of additional exemptions, and discre- 
tion was given to the authorities administering 
the legislation. 

While documentary evidence on the original 
rationale for the exemptions is not available, the 
soeony ae factors appear to have been important: 

e the inevitable variability in hours arising from 

such factors as weather, seasons, emergencies, 

or market fluctuations; 

e the high cost to employers from the loss of 
flexibility in scheduling their hours; 

e the difficulty of establishing or measuring reg- 
ular hours; 

e the absence of a need to provide a safety net of 
protection to groups having sufficient bargain- 
ing power or covered by other legislation; 

e the reluctance of managerial, professional, 
and skilled groups to have their hours of work 
regulated; 

e the potential for inequity in an industry or 
occupation having a high proportion of self- 
employed individuals (if standards applied 
only to the employed segment); 

e the ability of groups to gain an exemption 
through the political process. 
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Table 4.1 

Employment Standards Act: Exclusions from Complete Act 

Excluded Reference 

Worker under federal jurisdiction Canada Labour Code, s. 2 
Secondary school student in work experience program Reg. 285, s. 2(1) 

Person in program approved by community college or university Reg. 285, s. 2(1) 

Inmate in rehabilitation program Reg. 285, s. 2(1) 

Offender working under an order of the court Reg. 285, s.2(1) 

Table 4.2 


Employment Standards Act: Exemptions from All the Hours-of-Work, Overtime, Public Holiday, and 


Vacation-with-Pay Provisions 


Exempted Reference 


Crown employee? s.21 


Duly qualified practitioner of: 
architecture 


chiropody 

dentistry 

law 

medicine 

optometry Reg. 285, s. 3 

pharmacy 

professional engineering 

psychology 

public accounting 

surveying 

veterinary science 
Registered drugless practitioner Reg. 285, s. 3 
Teacher Reg. 285, s. 3 
Student in training for above professions Reg. 285, s. 3 
Person employed in commercial fishing Reg. 285, s. 3 
Part-time domestic servant, sitter, companion? Reg. 285,s. 3 
Registered real estate salesperson Reg. 285, s. 3 
Travelling salesperson on commission Reg. 285, s. 3 
Most farmworkers® Reg. 285, s.3 


8 Also exempt from other provisions. 


> A domestic servant working 24 hours per week or less in the household, or as a babysitter or companion for the aged 
or infirm. 


¢ Farmworker whose employment is directly related to the primary production of eggs, milk, grain, seeds, fruit, 
vegetables, maple products, honey, tobacco, pigs, cattle, sheep, and poultry. Fruit, vegetable, and tobacco harvesters, 
under Reg. 284, are exempt from the hours-of-work and overtime provisions but not from the public holiday and 
vacation-with-pay provisions, provided they have been employed in harvesting by the employer for 13 weeks or more. 
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Table 4.3 


Employment Standards Act: Exemptions from Specific Hours-of-Work, Overtime, Public Holiday, or 
Vacation-with-Pay Provisions (Under Reg. 285, ss. 4, 6, 7, 8, Unless Otherwise Designated) 


Exemption from Particular Part Denoted by X 


Part IV Part VI ~ Part VII Part Vill 
Hours Overtime Public Vacation 

Group of Work Premium Holiday with Pay 
‘Firefighters =. x Xx x 

Supervisors or managers . x te 

Fishing or hunting guides x x x 

Construction workers xX x 

Gardening employees? X xX Xx 
Homeworkers X X xX 

Resident building caretakers x x Xx 

Embalmers or funeral directors - x i. 

Students working withchildren = rrr CK 

Taxi cab drivers | xX | x 

Seasonal motel workers, etc. xe Xx 

Trainees in health courses X 
Ambulance service workers x 

Domestics and nannies (Reg. 283)4 - X x 

Fruit, vegetable, and tobacco harvesters (Reg. 284) x x 

Homemakers? (Reg. 285, s. 14) X Xx 

Residential care workers‘ (Reg. 440/82) X X 

Industrial standards workers covered by s. 17 of the 

Act3 X 


® Construction workers who receive 7 per cent or more of their wages for vacation pay or holiday pay are exempt from 
Part V 


> Landscape gardening; growing of mushrooms, flowers, trees, and shrubs; growing, transportation, and laying of 
sod; breeding and boarding of horses; keeping of fur-bearing animals. 

© Seasonal employees in a hotel, motel, tourist resort, restaurant, or tavern who are provided with room and board 
have a special overtime provision (Reg. 285, s. 17) requiring overtime after 50 hours. 


¢ Covered under Reg. 283, which exempts them from the hours-of-work and overtime provisions but requires one free 
period of 36 consecutive hours and one of 12 consecutive hours per week for live-ins. Live-out domestics receive $6.53 
per hour for each hour worked in excess of 44 per week. Other special arrangements are detailed in the regulations. 


® Person employed by persons other than a householder to perform homemaking services in household. 
f Supervises and cares for children or handicapped in residential dwelling. Has special regulations. 


8 Ontario Industrial Standards Act, s. 22(2); where a schedule under this Act prescribes rates of wages, vacations with 
pay, or hours of labour that are different from those prescribed by or under any Act referred to in subsection (1), the 
greater rate of wages and vacations with pay and the lesser hours of labour shall prevail. 
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Table 4.4 
Employment Standards Act: Special Overtime 
Provisions Under Reg. 285, ss. 16, 17 


Trigger for 
Overtime 
Industry/Occupation Premium 
Road building — streets, highways, 
parking lots 55 hours 
Road building — bridges, tunnels, 
retaining walls 50 hours 
Local cartage 50 hours 
Carriers licensed under the Public 
Commercial Vehicles Act 60 hours 
Seasonal workers in hotels, motels, 
restaurants, etc., with room 
and board 50 hours 
Seasonal fresh fruit and vegetable 
processing 50 hours 
Sewer and watermain construction 50 hours 
Table 4.5 
Employment Standards Act: Permits for Excess Hours 
Type Requirement Reference 
Annual permit of 100 hours Application to Director s. 20(1) 
for each employee? 
Special permit lf required by the work or the s. 20(2) 
perishable nature of raw material 
Industry permit Application to Director s. 20(1) or 
(26 industries) s. 20(2) 


® Except 12 hours in each week for each employee in designated occupations; includes engineer, firefighter, 
maintenance worker, receiver, shipper, delivery truck driver, watch guard. 
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Table 4.6 


Paid Workers Exempt from the Hours-of-Work and Overtime Provisions of the Employment Standards 


Act, Ontario, 1986 


Hours-of-Work Overtime Pa 
Class of Employee Provision Provision : 


thousands of employees 
hot 


Duly qualified professionals | | oP eee Be 22.890" . 83 


Crown employees 76 76 


Commission salespersons 63 63 


Real estate salespersons | 34 a 34 
Live-in building caretakers 20 20 
Firefighters 9 9 


Mee eraters Bs _... ay eee _= zy 


Commercial fishing * * 


Fishing and hunting guides . : 


Total exempt from hours and overtime 866 728 


Covered by Act 3,500 3,500 
Per cent exempt from hours and overtime 24.8 20.8 


Note: Totals may not equal sum of individual items due to rounding. 
* Denotes less than 1,000 employees. 


® Although domestics and nannies are exempt from the general overtime pay provisions, those who live out 
(excluding babysitters, companions, and part-time domestics) are entitled to a special entitlement of 1.5 times the 
minimum wage for each hour worked in excess of 44 per week. Although there is no reliable information on numbers 
involved, as many as 10,000 employees may fall under the special provision. 


> Excludes owners, proprietors, self-employed, unpaid volunteers, unpaid family workers, and workers under federal 
jurisdiction. 

Source: Information provided by the Employment Standards Branch of the Ontario Ministry of Labour. In some 
instances there were no reliable sources of information, and estimates were derived internally on the basis of previous 
work. Such “‘best guesses”’ apply to students in recreational programs operated by charitable organizations, students 
instructing or supervising children, domestics, persons whose only work is supervisory or managerial in character, 
homeworkers, and live-in apartment superintendents. 
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Table 4.7 
Excess-Hours Permits Issued Since 1960 


100-Hour Special Permits 
Fiscal Year Permits Number Hours 
1961-62 


needs 


1963-64 ‘1,480 266 a 
1964-65 ‘1,868 
1965-66 
1966-67 


1970-71 
1971-72 
1972-73 
eee 
1974-75 | 


1975-76 301 383 = 
1976-77 244 407 = 


211 293 357,960 
180 163 239,305 


875,950 


Source: Annual reports of the Ontario Ministry of Labour. 
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Table 4.8 


Workers Covered by 26 Industry Permits, Ontario, 1986 


Employees 12-Hour 100-Hour 


in PerWeek Per Year 

Industry* Industry® Permit¢ Permit? Other Special Exemptions® 
Retailstores 402,000 «= «8S sal none 
Hotel, motel, resort, restaurant, & tavern 225,000 12 all as required — seasonal 
Highway transport . 10 all none 
Local cartage 40,000 8 all none 
Automatic car wash . 9 all none 
Autorepair&gasstation §= =  —s24,000 10 all =~ ‘none 
Mining oo 22,000 2 als fone 
Lumber & building supply . 21,000 9 al fone 
Contract caretaking 20,000 9 all none 
Interurban & municipal transportation 17,000 8 all none 
Baking ; ad 15,000 8 all 250 yearly — 5 categories 
Logging- | — _ | | as required — 2 categories 

Sawmill | as required — 3 categories 
Milk products _ 250 yearly — all production 
Laundry or drycleaning none 
Fruit & vegetable processing as required — 3 categories 
Heating none 

Carbonated beverage none — 


as required —1 category 
as required —3 categories. 
as required — nonoffice 
as required — nonoffice 
as $ required — ‘nonoffice 


Taxi 

Ambulance service | 
Crushed stone, quarry, & sand & rave 
Ready-mix concrete plant 

Concrete block SANS AILSAS ALL 


Marina : — 2,000 - 

Camps ic children 2,000 8 all as required. — ail 

Surface & contract diamond drilling 2 Ss a as required — all jobsites 
Asphalt paving-mix plant ‘< 0 office as required — nonoffice 
Total 865,000 


Note: Total may not equal sum of individual items due to rounding. 
* Denotes less than 1,000 employees. 


® Ranked in descending order, by number of employees. 


> Not all employees will actually work the overtime hours granted by the permits; therefore, this entry is a maximum 
number who may work those hours. 


¢ Number in column refers to the number of “special categories of employees” for which the 12 hours per week of 
“excess hours” are permitted. 


4 Entry in column refers to the employees for whom the 100-hour per year permit applies; basically, these are all other 
employees who are not covered under the 12-hour per week permit for ‘specified categories in employees.” 


¢ Entry in column refers to the additional ‘‘excess hours” allowed and the groups for which the hours are allowed. 
f Head chef, head housekeeper, and maitre d’hotel are exempt. 


3 For the season October 1 to April 30, only for three of the “specified categories of employees’; from May 1 to 
September 30, 12 hours weekly for those three categories of employees. 

h From December 1 to March 31, only the normal allowance of 12 hours per week for the eight ‘specified categories of 
employees” and 100 hours are allowed; in the rest of the season, hours as required are allowed for all employees. 


Source: Information provided by the Employment Standards Branch of the Ontario Ministry of Labour, 
correspondence dated September 11, 1986. 
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Basically, the exemptions appeared to “‘be 
there for the asking.” All that was needed to 
ensure an exemption was some effective interest 
group representation and a reasonable rationale 
for flexibility. Hence, the proliferation of 
exemptions. 

A number of points stand out with respect to 
the array of exemptions and special provisions: 

e The exemptions are extensive. 

e The complete picture of exemptions is diffi- 
cult to piece together from the Act itself, since 
the exemptions appear in so many different 
sections. 

¢ Further confusion is added by the use of cate- 
gories that are not common nomenclature, are 
not clearly distinguished from similar-sound- 
ing categories, or are vague: drugless practi- 
tioner; homeworker and homemaker; 
domestic servants and domestics and nannies; 
workers under the Industrial Standards Act. 
(Presumably, people in these categories know 
their relevant portion of the Act; nevertheless, 
it is difficult for others to determine cover- 
age. ) 

© In most circumstances, the rationale for the 
particular form of the exemption seems clear. 
In other areas, certain discrepancies exist that 
raise questions: If an overtime premium is 
mandated for construction workers, why not 
also for other groups (for example, garden- 
ers)? Why are many groups not given over- 
time pay for work during public holidays, 
while other groups are provided with overtime 
pay? Why are trainees in health courses not 
given vacations with pay while other trainees 
do receive such a benefit? And why does over- 
time for roadbuilding start at 55 hours when it 
relates to streets, but at 50 hours when it 
involves tunnels? 

e The numerous exemptions suggest that no 
rationale for discouraging overtime is sacro- 
sanct; that is, the rationales for discouraging 
Overtime are allowed to be traded off against 
other social objectives. For example, when 
students in training programs are exempted 
from the various hours provisions, it appears 
that the desire to protect the health and safety 
of workers is allowed to be traded off against 
the objective of acquiring training. The need 
to provide a safety net for workers having lit- 
tle bargaining power seems to be bypassed 
when it proves difficult to monitor hours 
worked, as is the case with live-in domestics 
or farmworkers. And presumably, when many 
seasonal workers are exempt from the maxi- 
mum-hours-of-work provisions, the desire to 
encourage worksharing is bypassed for cost 
considerations and to enable these workers to 
acquire sufficient income over a shorter sea- 
son. This is not to suggest that the exemptions 
are wrong; rather, it highlights the point that 


legitimate competing social objectives are 

involved. 

Although precise numbers in each of the 
exempt categories are difficult to establish, we 
can provide estimates of the number of paid 
workers who are likely to be exempt from the 
hours-of-work and overtime pay provisions. The 
estimates in Table 4.6 are listed in descending 
order of importance, based on exemption for the 
hours-of-work provisions. In total, about 
850,000 to 900,000 employees in Ontario are 
exempt from the hours-of-work provisions of the 
Act, and about 700,000 to 750,000 are exempt 
from the overtime pay provisions. These figures, 
respectively, represent about 25 and 20 per cent 
of the paid workforce that otherwise is covered 
by the Act. Slightly more than two-thirds of the 
hours-of-work exemptions come from five 
groups: construction; supervisors and managers; 
teachers; professionals; and Crown employees. 

The exemption from the hours-of-work provi- 
sions of the Act means not only that special per- 
mission (for example, through permits) is not 
required for individuals to work beyond the 48- 
hour maximum, but also that workers do not 
have the individual right to refuse such long 
hours. The only other conditions whereby the 
right to refuse overtime is waived is in cases of 
an accident or emergency repairs (section 19 of 
the Act). There is some difference of opinion on 
whether the individual right to refuse overtime 
also is waived when the 8-hour-day maximum 
has been altered to a 12-hour-day maximum, 
under section 18 of the Act. Current legal inter- 
pretation applied by the Employment Standards 
Branch is that the right to refuse beyond 8 hours 
per day is still applicable under that arrange- 
ment. Apparently the issue has never been test- 
ed. 


Special Overtime Pay Provisions 

Flexibility was to be attained not only through 
the various exemptions, but also through the 
special overtime pay provisions outlined in 
Regulation 285, sections 16 and 17. These spe- 
cial provisions basically raised from 44 hours the 
number of hours after which the overtime pre- 
mium commences for certain classes of employ- 
ees. The seven groups affected were 
roadbuilding — streets, highways, parking lots 
(55 hours); roadbuilding — bridges, tunnels, 
retaining walls (S50 hours); local cartage (50 
hours); highway transport (60 hours); seasonal 
hotel, motel, restaurant, etc., with room and 
board (50 hours); seasonal fresh fruit and vegeta- 
ble processing (50 hours); sewer and watermain 
construction (50 hours). 

In the case of roadbuilding and sewer and wat- 
ermain construction, special treatment was 
rationalized on the grounds that long hours were 
required because of the short season and the 


need to work during daylight hours and when 
the weather permitted. Allowing the overtime 
premium to commence after 44 hours would 
have significantly increased the costs for provin- 
cial and municipal governments. As well, the 
legislative standard of 50 and 55 hours in those 
sectors reflected prevailing overtime provisions 
in their collective agreements. 

Similarly, the special treatment for seasonal 
employees involved in the processing of fresh 
fruits or vegetables and in the hotel-resort-res- 
taurant trade (those provided with room and 
board) was rationalized because long hours were 
needed owing to the short season and the need to 
work when the weather was good. Also, because 
many employees were away from home, long 
hours would help amortize the fixed costs of 
room and board. For local cartage and trucking, 
flexibility was dictated by special conditions 
arising from the work being away from the home 
base and having to be geared to weather condi- 
tions and the customer’s time requirements. 

In essence, however, the special treatments 
are based on cost considerations, since the spe- 
cial treatments basically exempt employers from 
having to pay the overtime premium of time- 
and-one-half for the 6 hours between the usual 
legislated overtime trigger at 44 hours and the 
new trigger, which is usually set at 50 hours. In 
that sense, the rationale is based on the belief 
that it would be unfair for such employers to 
have to bear the cost of the overtime premium’s 
commencing at the usual 44-hour limit, when 
their particular circumstances often dictate a 
longer workweek, usually for a shorter season. 
Obviously, this can potentially conflict with the 
worksharing rationale for restricting overtime. 
In many of these circumstances, more employees 
could be hired if the longer hours were discour- 
aged by having the overtime premium start after 
the usual 44 hours. 


Permits 

Flexibility was also to be attained by what 
appears to be an elaborate permit system, the 
origins of which were established in the major 
changes that occurred in 1944. Basically, three 
types of excess-hours permits were created: 100- 
hour permits, industry permits, and special per- 
mits. 


100-Hour Permit 

The annual 100-hour or “‘blue permits” are 
issued virtually automatically upon request, and 
they remain valid until surrendered or with- 
drawn by the administrator of the Act. From 
1948-49 to 1985-86, an estimated 35,939 initial 
100-hour permits were issued, of which 435 
were granted in the 1985-86 fiscal year. Table 
4.7 gives the number of 100-hour permits (as 
well as special permits, which are discussed sub- 
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aay in this chapter) for the years 1960- 

The large number of 100-hour permits issued 
in the early 1960s reflects an administrative deci- 
sion to enforce employment standards more 
strictly, particularly through an expansion of the 
field staff for routine audits, and to inform 
employers about the need for compliance. The 
result was an increase in requests for permits 
from employers who otherwise did not know 
that they needed them or who were not bother- 
ing to comply. The large increase in the number 
of permits in 1968-69 reflected the establishment 
(at that time) of the Employment Standards Act. 
Although the old permit was automatically 
extended under the new legislation, many 
employers still applied for a new one. 

Employers do not have to provide an explan- 
ation of their need for the 100-hour permit. 
Also, emergency hours under section 19 are not 
charged against permit hours. Employers cannot 
average the 100 hours over different employees; 
the 100 hours apply to each employee. As well, 
the overtime premium must be paid after the 44- 
hour standard workweek, irrespective of the 
existence of a permit; only the special overtime 
provisions for such sectors as roadbuilding, 
transport, or seasonal hotels alter the trigger 
after which the overtime premium is paid. 

For a number of specific occupations (engi- 
neers, firefighters, maintenance workers, receiv- 
ers, shippers, truck drivers, watch guards, and 
similar occupations), the blue permit allows 12 
hours per week beyond the maximum workweek 
of 48 hours; in effect, this allows a 60-hour week 
for such groups. Based on 50 weeks per year, 
this allowance could lead to a substantial 600 
hours of overtime per year. 

The annual 100-hour permit basically allows 
employers to add an average of an additional 2 
hours of overtime per week to the statutory max- 
imum of 48 hours per week. It provides more 
flexibility than would a 50-hour maximum 
because it enables the employer to exceed the 50 
hours in some periods, provided that over a year 
the overtime averages only 2 hours per week. 
This flexibility, however, comes at the expense 
of enabling employers to work their employees 
extremely large amounts of overtime in partic- 
ular periods, a procedure that could be detri- 
mental to the health and safety of the workers. 
This potential problem is mitigated by the fact 
that employees still have the right to refuse over- 
time beyond the 8-hour- day or 48-hour-week 
statutory maximum. Although a regular work- 
day of more than 12 hours is prohibited, through 
the use of permit hours an employer may sched- 
ule workdays longer than 12 hours on a regular 
basis. The limiting factor is the quantum of the 
permit hours. 

Although the individual right to refuse over- 
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time beyond 48 hours and the 8-hour daily maxi- 
mum may mitigate somewhat the potential 
health and safety hazards arising from the 100- 
hour permit, the flexibility provided by that per- 
mit does come at the expense of reducing the 
potential for worksharing. That is, the addi- 
tional overtime allowed by the 100-hour permit 
may put less pressure on employers to hire new 
workers. The potential for worksharing through 
restrictions on overtime will be discussed in 
detail in Chapters 12 and 13; at this stage, we are 
simply pointing out the flexibility that employers 
enjoy as a result of the averaging provisions. 
However, as there always is in such cases, a 
trade-off exists. The flexibility can reduce the 
potential for worksharing. 


Industry Permits 

Currently, 26 industry permits exist for partic- 
ular industries where the standard administra- 
tion of the legislation, including the 100-hour 
permits, was deemed to be too rigid. These 26 
industries, covering approximately 864,000 
employees, are listed in Table 4.8, in descending 
order according to the number of employees 
involved. The 864,000 employees under the 
industry permits represent about 25 per cent of 
the 3.5 million paid employees covered by the 
Act, or 33 per cent of the 2.6 million workers 
who are not exempt from the hours-of-work pro- 
visions. Almost half of the workers under the 
industry permit system are in the retail trade 
sector; a further one-quarter are in the hotel, 
motel, resort, restaurant, and tavern business. 

In all the industry permits (except for the 
“‘camps for children” permit), the maximum for 
the regular workday is extended from 8 to 10 
hours. This is done under the authority of sec- 
tion 18 of the Act, which allows the Director to 
grant ‘‘a regular day of work in excess of eight 
hours but not in excess of twelve hours.” In 
addition, the 26 industry permits usually incor- 
porate the 100-hour annual permits (and the 12- 
hour weekly permits for the eight specified cate- 
gories of employees), as authorized under sub- 
section 20(1) of the Act. Most importantly, the 
26 industry permits usually allow additional 
excess hours, often to specific categories of 
employees (last column of Table 4.8). Specified 
amounts of additional hours include hours as 
required, 12 hours weekly, and 250 hours year- 
ly. Specified groups of employees for which the 
industry permits are granted include “specified 
categories of employees”’ (i.e., the eight catego- 
ries that are granted 12 hours per week beyond 
the maximum workweek of 48 hours in section 
20(1)(a)), all nonoffice workers, all production 
workers, and all job site workers. 

For example, all employers in the retail trade 
sector have been granted the equivalent of the 12 
excess hours per week for the eight “‘specified 


categories of employees” and 100 excess hours 
per year for all other employees. As we see in the 
last column of Table 4.8, however, they have 
been granted no further exemptions. Thus, the 
whole industry automatically receives what each 
individual employer would have been granted 
upon application for a 100-hour permit. The 
benefit received, therefore, is essentially the sav- 
ing in administrative costs from each individual 
employer’s not having to apply for the 100-hour 
permit, and the fact that employers automati- 
cally are exempt from the 8-hour daily maxi- 
mum and can schedule up to a 10-hour day. 

In contrast, the hotel-motel-resort-restau- 
rant-tavern sector has been granted not only the 
12 hours per week for “eight specified categories 
of employees” and 100 hours per year for all 
others, but also excess hours as required for all 
seasonal employees and 12 hours per week for 
four additional ‘‘specified categories of employ- 
ees.”’ Thus the “‘specified categories of employ- 
ees” to which the 12-hour per week allowance 
applies has been increased to 12. 

As with the 100-hour permits, the 26 industry 
permits remain in effect until revoked by the 
Director. Most of the industry permits were 
established soon after the 1944 legislative 
changes that otherwise would have established 
fairly stringent (for that time) maximum- 
hours-of-work regulations with extensive cover- 
age. Only one permit — camps for children — 
has been granted since the Employment Stan- 
dards Act of 1968, and none has been revoked. 
All existing permits were reissued in 1975. 

There appear to be a number of rationales for 
the industry permits. First, it is administratively 
simpler to grant such a permit to the whole 
industry than to respond identically to each indi- 
vidual employer. This is obviously the case in 
such sectors as retail trade. Second, a casual 
glance at the nature of an industry indicates that 
it often requires unusual working hours when 
compared with the hours requirements of most 
employers. This may occur, for example, 
because of seasonal peak demands (as with 
hotels) or because of needs for a particular 
employee to complete a particular job (as with 
highway transport). Third, the particular indus- 
try permits may simply reflect the ability of the 
industry to organize itself to have sufficient 
political influence to obtain special treatment. In 
actual fact, however, the special treatment is rel- 
atively minor, amounting to what employers 
could obtain by applying individually, or per- 
haps through the addition of another category or 
two for the 12 hours per week for “‘specified cat- 
egories of employees.”’ 

Although the special treatment appears inno- 
cuous in many if not most circumstances, it does 
reduce the scrutiny of the Employment Stan- 
dards Branch on those particular sectors. It also 


puts less pressure on employers in those sectors 
to think of whether they really do need to exceed 
the statutory maximum hours; they do not have 
to apply individually for the 100-hour permit, 
and they are less likely to have to go through the 
more complex scrutiny involved in the special 
permit request. In addition, the fact that most of 
the industry permits have not changed substan- 
tially since the 1940s, in spite of the dramatic 
industrial and technological changes since that 
time, suggests that their relevance be re-exam- 
ined under today’s different circumstances. 


Special Permits 


Description 

In addition to the 100-hour permits and the 26 
industry permits, special permits, under subsec- 
tion 20(2) of the Employment Standards Act, 
can also be granted by the Director where “‘the 
work or the perishable nature of raw material 
being processed”’ requires hours of work in 
excess of those granted by the 100-hour permit. 
The permit expires no later than December 31 of 
the year; however, there is no restriction on the 
number that may be issued to one employer, 
and, hence, the employer can effectively re-ap- 
ply for another permit should the circumstances 
dictate. 

Special permits, popularly known as “green 
permits,’ are designed to provide the residual 
flexibility that may be necessary once the annual 
100-hour permit is exhausted and additional 
hours are still required. These permits were 
intended to accommodate unusual circum- 
stances, however, not regularly scheduled over- 
time, so the procedure is a more closely 
controlled process. The application must show 
the number of employees in each class who will 
be working the requested number of hours, and 
the need for the additional hours. Common rea- 
sons given for requesting the special permits are 
a need to meet increased demand and the need to 
reorganize in order to produce new products. 

The approval process for special permits tends 
to become a negotiation that reduces the request 
to its most essential elements. For example, 
requests for excess hours for categories like gen- 
eral labourer or helper may be disallowed since 
such categories could more easily be filled by 
hiring additional workers. Similarly, the 
approval may be only for a short time period and 
conditional upon the employer’s taking steps to 
reduce the need for excess hours through train- 
ing, reorganization, or workforce expansion. In 
addition, the Director may reconsider the deci- 
sion in the light of new information. 

Clearly, this negotiation process provides 
flexibility that can be geared to the peculiarities 
of each situation and to the state of the economy. 
It also compels employers to think through their 
needs for excess hours and may induce them to 
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reconsider alternatives such as training, reorga- 
nization, or workforce expansion. Like all nego- 
tiating processes, however, this one can lead to 
strategic behaviour; in particular, employers 
may simply inflate their requests, knowing that 
they may be scaled down during negotiations. 
(In that vein, simple approval or rejection of the 
request — akin to final-offer arbitration — 
would deter such strategic behaviour and 
encourage reasonable requests, although at the 
possible expense of denying permits when there 
is a legitimate need.) In addition, the permit 
process puts some onus on the Employment 
Standards Branch to develop criteria for approv- 
ing or rejecting a permit. 


Union Approval 

Recently, the Employment Standards Branch 
made an administrative decision to obtain union 
input, and preferably union agreement, before a 
special permit could be granted to a unionized 
employer. This is important because the union 
may be able to provide information on the avail- 
ability of alternatives (for example, recalling 
workers from layoff, or the possibility of an 
alternative shift). In addition, it compels the 
union to consider explicitly its own internal 
trade-off between the additional income for 
those who work the overtime, and possible new 
jobs. Such pressures are likely to reduce the 
amount of overtime that is used when viable 
alternatives are available. 


Analysis of Special Permits 

In 1985, the Employment Standards Branch 

published a report on the special permit system: 

Excess Hours “‘Special” Permits Issued for 1983 

under the Employment Standards Act. That report 

which also contained some historical informa- 

tion, provided a number of interesting facts 

about the special permits: 

¢ The number of special permits are procyclical, 
increasing in an expansion phase of the busi- 
ness cycle and decreasing in the recession. 

© The 249 special permits issued in 1983 were 
concentrated in only 80 establishments. In 
fact, 5 establishments held more than half of 
all the special permits, accounting for almost 
one-third of all the excess hours granted in 
those permits. 

¢ In those 5 establishments, the overtime hours 
were also concentrated on a relatively small 
number of employees as evidenced by the fact 
that they accounted for 30.9 per cent of all 
excess hours granted but only 13.5 per cent of 
all employees covered by the permits. 

¢ The special permits tended to be concentrated 
in large, unionized establishments and in 
those operating continuous shifts. 

¢ Manufacturing accounted for 90 per cent of all 
permits and 89 per cent of all excess hours 
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granted. Within manufacturing, the transpor- 
tation equipment sector (for example, auto 
manufacturing) accounted for 50 per cent of 
all special permits and 41 per cent of all excess 
hours granted. Nevertheless, the permitted 
hours in the transportation sector were, as a 
percentage, smaller than the average for all 
industries, when based on total hours avail- 
able for establishments requesting permits 
(1.6 per cent versus 2.5 per cent). This same 
phenomenon appears when permitted hours 
as a proportion of total hours in the establish- 
ments are considered (1.0 per cent compared 
with 1.3 per cent). 


e A similar complicated pattern exists with 


respect to the distribution and incidence of 
permitted hours granted by occupation. Of 
the 276 occupations for which excess hours 
were granted, 6.9 per cent of the excess hours 
were granted to tool and die makers, 5.8 per 
cent to electrical lighting and equipment 
installers and repairers, 5.7 per cent to power 
press tenders, 5.0 per cent to moulders, 3.5 
per cent to automotive assemblers, 3.4 per 
cent to motor vehicle mechanics, and 3.3 per 
cent to truck drivers. In some of these occupa- 
tions, the excess hours were also an above-av- 
erage proportion of the total hours of work in 
the occupation. However, automotive assem- 
blers had only 0.7 per cent of their total hours 
worked as excess hours through special per- 
mits, compared with an average of 2.5 per 
cent in all occupations for which special per- 
mits were granted. A substantial portion of 
the total excess hours granted through special 
permits went to automotive assemblers simply 
because a large percentage of the requests for 
permits were from auto-related employers, 
not because each automotive assembly worker 
works a lot of excess hours. As in presenting a 
general picture of overtime work (Chapter 2), 
care must be taken to distinguish between the 
distribution of overtime hours (which can 
reflect the size of a particular workforce and 
its tendency to work overtime) and the inci- 
dence of overtime (which reflects the tendency 
of a particular workforce to work overtime). 


e In descending order of importance, the most 


common reasons for requesting an excess- 
hours permit were: to meet increased demand, 
reorganization, seasonal patterns; to maintain 
production standards, specialized skills; and 
to accommodate collective agreement restric- 
tions on hiring part-time help. The last was 
the most common reason given in the motor 
vehicle fabricating and assembling occupa- 
tions. 


e Of the 80 establishments that obtained excess- 


hours permits, 9 had layoffs constituting 
about 5 per cent of the total workforce, com- 
pared with the excess hours that constituted 


about 0.7 per cent of the total hours of those 
establishments. This suggests that approxi- 
mately 14 per cent (0.7/5) of those layoffs 
could have been avoided if all the excess hours 
were converted to recalls. This is obviously an 
upper bound estimate since those on layoff are 
very unlikely to be a perfect substitute for 
those working the excess hours, albeit the 
excess hours could perhaps be converted to 
new jobs for others who are not on layoff at 
the particular establishment. 

© Overall, the excess hours granted through the 
special permit system constituted 2.5 per cent 
of the hours worked in those occupations in 
the establishments for which permits were 
granted and 1.1 per cent of the total hours 
worked in all occupations in those establish- 
ments. 


Problems with Special Permits 

Despite the quantitative insignificance of the 
special permits as a source of overtime, they 
have received the most public attention. This 
stems in part from the fact that they were 
intended to accommodate unusual and tempo- 
rary needs. Yet there is the perception that they 
have become a more permanent feature of the 
work scheduling in particular sectors. There is 
also the perception that they have been granted 
in cases where the additional-hours require- 
ments could have been met by new hiring or 
even recalls from layoffs. In some situations, this 
has led to confrontation at the plant level, with 
some workers who work the overtime being 
accused of taking the jobs of others. 

The special permits can also create adminis- 
trative problems at the Employment Standards 
Branch, in part because discretion and negotia- 
tion are involved. This is particularly difficult in 
the absence of a firm set of criteria upon which 
to grant or refuse such a permit. In the 1950s 
this was not a problem because, in most cases, 
special permits were issued only when there was 
a proven labour shortage, a situation that was 
easy to validate because occupations for which 
there was a shortage were well known. Gradual- 
ly, other factors such as reorganizations, plant 
conversions or renovations, and unforeseen 
demand changes gained recognition as rationales 
for special permits. 

The dilemma for the Branch is to adhere to a 
narrow set of criteria including, for example, a 
proven labour shortage, and run the risk of los- 
ing jobs because companies cannot meet the 
demands for their products and perhaps will 
relocate some of their operations elsewhere. The 
alternative is to grant the special permits liber- 
ally and to run the risk that fewer new workers 
will be hired or fewer workers on layoff will be 
recalled. To a certain extent, the appropriate 
response depends upon the job-creation poten- 


tial of the two alternatives. Unfortunately, as 
will be discussed later, the empirical evidence 
does not provide an unambiguous answer for the 
job-creating potential of these alternatives. 

To facilitate the decision-making process, the 
Branch has recently developed a questionnaire 
that its staff uses when interviewing union repre- 
sentatives to solicit their views. Another ques- 
tionnaire seeks information from the employer 
on the reasons for the overtime request and the 
extent to which alternatives have been exhaust- 


While the questionnaires may at times seem 
innocuous and a mere formality, they do serve a 
number of useful functions. They compel the 
parties to think about alternatives to overtime 
and provide information on the reasons for over- 
time. They also compel unions to consider more 
directly the possibility of trade-offs between 
overtime for some workers and new jobs or 
recalls for others, and enable them to suggest 
where the new jobs could be created if overtime 
were restricted. For these reasons, it seems 


desirable to continue compiling the question- | 


naire information, given the low cost of acquir- 
ing it. 

The current resources of the Employment 
Standards Branch simply do not enable the 
Branch to make a viable determination of the 
true need for the special permits. The result is a 
sense of frustration at being asked to do the 
impossible. Although resources may help in 
terms of volume of work, it is not clear that the 
decision-making dilemma caused by lack of 
criteria would be resolved. 


Flexible Workday and Workweek Averaging 


In addition to the exemptions, special overtime 
provisions, and the variety of permits, further 
flexibility is obtained by allowing the Director to 
approve special arrangements that would other- 
wise be constrained by the maximum workday 
of 8 hours and workweek of 48 hours as required 
by section 17 of the Act. Specifically, section 18 
of the Act allows the Director to approve a 
regular workday of up to 12 hours. This has been 
used, for example, to allow automatically up toa 
10-hour day in the 26 industry permits. It has 
also been issued to allow certain compressed 
work schedules, such as four 10-hour days. 
Subsection 2(2) of Regulation 285 also allows 
the Director to approve certain averaging 
arrangements, over a period of 2 or more weeks, 
which would exempt employers from the maxi- 
mum hours of 8 per day and 48 per week (sec- 
tion 17 of the Act) and from the overtime 
premium (subsection 25(1) of the Act), the latter 
until the average hours over the schedule 
exceeded 44 per week. In theory, the exemption 
from the maximum-hours provisions could allow 
a tremendous number of hours to be worked in a 
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day or week, provided they were within the 
averaging agreement. In practice, however, the 
averaging agreements allow weekly hours to be 
averaged over the cycle of the schedule for pur- 
poses of overtime pay. Apparently, approval is 
not granted if the regular schedule would aver- 
age more than 44 hours per week. 

If the averaged regular weekly hours exceed 
44 hours, then an averaging permit will not be 
issued, and the overtime premium will apply to 
any hours beyond 44 per week, not simply the 
averaged hours beyond the 44. Averaging 
approval is given on the basis of a specific sched- 
ule. If regular overtime exists but is not shown 
on the schedule, then the employer effectively is 
operating on a different schedule from the one 
approved — and the averaging approval would 
not cover such a schedule. If, however, the con- 
sideration is irregular overtime that results in the 
weekly average occasionally exceeding 44 hours, 
the employer still has the benefit of averaging 
and is liable for overtime pay only for hours 
exceeding of an average of 44 per week (as 
opposed to hours over 44 in any particular 
week). 

The averaging provisions also appear to have 
inadvertently created a loophole, albeit one that 
does not seem to have created major problems. 
That is, the averaging arrangements have been 
interpreted as referring to regular scheduled 
worktime arrangements that are approved by the 
Director. Once these are approved, the 
employer is exempt from section 17 of the Act, 
which specifies an 8-hour-day and 48-hour-week 
maximum. In some cases, employers have then 
scheduled additional occasional overtime, being 
exempt from the requirement to obtain special 
permission through a permit. 

Although the flexible workday and workweek 
arrangements do provide additional flexibility to 
accommodate alternative worktime schedules, 
they come at the potential cost of jeopardizing 
the health and safety of the workers who work 
those long hours. This is mitigated somewhat by 
the fact that the right to refuse overtime beyond 
8 hours per day or 48 hours per week theoreti- 
cally still applies under the averaging provisions 
or the extended workday, although this right 
does not appear to be exercised in practice under 
such circumstances. As a matter of practice, 
employers must provide evidence that the 
employees as a group are willing to work the 
longer workday or workweek, and thus consent 
under subsection 20(3) may be seen as having 
already been given. This can still go against 
wishes of some individual workers, however, 
who are unlikely to exercise their right to refuse, 
although employers may voluntarily accommo- 
date their wishes. 

Even if the health and safety of individual 
workers were somewhat protected by the right 
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to refuse long workdays or workweeks, the 
health and safety of others may be affected by the 
decision of employers and employees to agree to 
such arrangements. This is most obvious in situ- 
ations like those that exist in hospitals, where 
long hours may affect the quality of service pro- 
vided to patients. For this reason, care obviously 
must be exercised in authorizing such long-hour 
arrangements — even if they are wanted by the 


parties — when the health and safety of others 


may be at risk. In hospitals, for example, where 
employees work rotating and irregular shift 
schedules, the question is whether safety consid- 
erations are better served by longer daily hours 
with more days off, or shorter daily hours with 
fewer days off and — probably — with a greater 
number of consecutive days of work. 


SUMMARY OF EXEMPTIONS, SPECIAL PROVISIONS, 
AND PERMITS 


© The hours-of-work and overtime provisions are 
not rigid regulations but rather are made flexible 
by a complicated — bewildering, some might say 
— array of exemptions, special provisions, and 
permits. 

© In fact, the structure 1s so complicated that its 
totality is likely understood only by a handful of 
persons. It is unlikely, for example, that many 
persons know the answer to such questions as: 
Does the night to refuse overtime apply to 
approved workdays that are extended up to 12 
hours? Would the averaging provisions allow a 
50-hour week as long as it was followed by a 46- 
hour week so that they averaged to the maximum 
of 48 hours? If approved average hours are 
exceeded, would the overtime premium apply to 
any hours beyond 44 per week or to the average 
beyond 44? What are the provisions for domestic 
servants and domestics and nannies? What 1s the 
difference between domestic servants and nan- 
nies? 

© While the overall complexity may be bewildering 
for all but the experts, particular groups are more 
likely to know the relevant sections of the Act that 
apply to them. Nevertheless, discussions at the 


public meetings of the Task Force suggest that 
this 1s not always the case. For example, some 
groups erroneously thought that the 100-hour per- 
mits had been cancelled. 
While the rationale for exemptions or special 
treatment often seems clear in particular cases, 1n 
other cases discrepancies and 1nconsistencies 
appear. 

The exemptions and special considerations also 
illustrate that no rationale for discouraging over- 
time is sacrosanct. That 1s, the flexibility ration- 
ale invariably works against some other rationale, 
namely, protecting the health and safety of work- 
ers, protecting those with little individual bar- 
gaining power, or encouraging worksharing. 

The exemptions alone exclude about 25 per cent 
of the paid workforce from the hours-of-work pro- 
visions of the Act. 

The special permits are highly concentrated, with 
5 establishments accounting for over half of the 
special permits and one-third of the excess hours 
granted under these permits in 1983. These per- 
mits were concentrated in the transportation 
equipment sector. 

Of the 80 establishments that obtained excess- 
hours permits in 1983, 9 had layoffs involving 
about 5 per cent of the workforce. If all of the 
excess hours were converted to recalls from layoff, 
about 14 per cent (but probably less) of the layoffs 
could have been avoided. 

In spite of their quantitative insignificance, the 
special permits have given rise to numerous prob- 
lems because of their concentration and because of 
the difficulty of establishing criteria to accept or 
reject a permit request. 

Clearly, flexibility 1s attained by the various 
exemptions, special overtime provisions, and per- 
mits. The real questions, however, are: Does this 
come at the expense of negating much of the pur- 
pose of the legislation? Are the flexibility arrange- 
ments too complicated and perhaps arbitrary? Are 
they still necessary in their present form, given the 
changing circumstances since many were tinstitut- 
ed? If they are altered, what should be put in 
their place? 


CHAPTER 5 


Enforcement Procedures and Compliance 


Any regulatory system as complex as the one 
outlined in the preceding chapter will most natu- 
rally deal with the interrelated issues of informa- 
tion dissemination, enforcement, and 
compliance — the subject matter of this chapter. 
These tasks are the responsibility of the Ontario 
Ministry of Labour’s Employment Standards 
Branch, which administers the hours-of-work 
and overtime provisions of the Act as well as all 
other provisions, notably minimum wages, equal 
pay, pregnancy leave, and termination of 
employment. As of 1986, the Branch had a com- 
plement of 177 positions of which 92 were offi- 
cers directly engaged in procedures to ensure 
compliance. 

The present chapter draws on several sources: 
a background report prepared for the Task 
Force by John Kinley, entitled Current Adminis- 
tration of Legislated Standards on Hours of Work 
in Ontario; annual reports and background mate- 
rials from the Employment Standards Branch 
and discussions with its officials; and briefs pre- 
sented to the Task Force and transcripts from its 
public meetings. 


Information Dissemination 
The Branch provides information on employ- 


ment standards to employees and employers in a 


number of ways including responding to direct 
inquiries, distributing publications, and con- 
ducting public seminars. For example, in fiscal 
year 1985-86 the Branch handled 759,801 enqui- 
ries: 726,636 by telephone, 29,210 by interview, 
and 3,955 by letter. In addition, 101,432 calls 
were made to the Branch’s electronic telephone 
information system, and about 200,000 copies of 
the Guide to the Employment Standards Act were 
distributed. This information service has 
involved the time commitment of at least 20 per- 
son years annually. 

Although a complete analysis of this function 
by subject matter (for example, hours of work) 
or source of question (for example, employer or 


employee) is not available, questions relating to 
hours of work apparently are not infrequent. A 
five-day count of the telephone enquiries indi- 
cated the following breakdown by the type of 
question: vacation with pay, 14 per cent; holi- 
days with pay, 12 per cent; overtime pay, 4 per 
cent; maximum hours, 4 per cent; all others, 66 
per cent. Undoubtedly, most of the questions 
pertaining to vacations, holidays, and overtime 
had to do with remuneration for those events. 

In 1985-86, the Branch also conducted 176 
public appearances and education seminars 
attended by about 4,900 participants of whom 
2,000 were employers or supervisors. Informa- 
tion is also disseminated as a byproduct of vari- 
ous other procedures conducted by the Branch; 
for example, through requests for a special per- 
mit or through the investigation and settlement 
of complaints. The extent of information sought 
by employers also appears to be a function of the 
extent to which they feel that the provisions will 
be enforced. For example, the recent announce- 
ment by the Minister that excessive overtime is 
being worked and that its reduction may create 
new jobs has prompted many employers to seek 
assistance from the Branch on how to bring their 
own hours-of-work practices into line with the 
requirements of the Act. 


Investigation of Complaints 


Normal Procedures 
The two principal procedures for enforcing the 
Employment Standards Act are the investigation 


of complaints and the conducting of routine 


audits or inspections, both by certified officers. 
The complaints procedure usually involves the 
following steps. A worker, a worker’s represent- 
ative, or occasionally a competing employer, 
lodges a complaint about an alleged violation of a 
standard. The complaint must be made in writ- 
ing. A claim information form is available from 
the Ministry but is not required for a claim to be 
made. Usually the complaint involves a claim for 
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compensation associated with a violation of the 
Act; for example, for entitlements to overtime 
pay. 

Once in receipt of the claim, the employment 
standards officer begins an investigation. To 
save time and costs, every effort is made to 
secure a settlement by telephone or letter. In 
1985-86, 58 per cent of the complaints were set- 
tled in this fashion, with 42 per cent requiring a 
visit to the employer (Table 5.1). 

The visit to the employer involves an inspec- 
tion of employment and payroll records not only 
to validate claims but often to conduct a test 
audit of the employer’s adherence to other provi- 
sions of the Employment Standards Act. Appar- 
ently, about 30 per cent of the claims that are 


investigated by a visit to the establishment also’ 


involve such a test or full audit. This procedure 
is important because it might encourage the 
employer to settle the claim at an earlier stage, 
by telephone or letter if possible, to avoid the 
more costly audit. There is no information on 
how many employers might anticipate an audit if 
visited. Employers are not told that there might 
be an audit; the employment standards officer 
simply requests an appointment to discuss the 
claim. 

The prospect of internal disruptions and costs 
is an important deterrent, since otherwise there 
is little monetary incentive to comply with the 
legislation. The remedy for an hours-of-work 
violation is prosecution of the employer, but the 
penalty for being in violation of the overtime 
provision is basically the cost of settling a claim 
that the employer loses plus an additional 10 per 
cent of the wage compensation (as levied under 
paragraph 47(1)(c) of the Employment Stan- 
dards Act). That 10 per cent is not assessed if 
the employer pays the employee directly, and in 
that sense the employers are virtually no worse 
off after losing the claim than they would have 
been had they complied with the standards in 
the first place. That is, the claim imposes sub- 
stantially no greater penalty than what the 
employer would have had to pay by complying 
with the legislation all along. Theoretically, 
then, the worst that can happen is that the 
employers pay what they would have paid by 
complying. In actual fact, however, this unders- 
tates the difficulty for an employer, particularly 
a small business enterprise, of having to pay the 
full amount at once when a former employee 
who had agreed to a lieu time arrangement 
(time-off in lieu of the overtime premium pay- 
ment) makes an overtime pay claim. 

To be sure, a still heavier penalty is possible 
under section 59 of the Act, which provides for a 
fine of not more than $10,000 or imprisonment 
for a term of not more than six months, or both. 
Such penalties, however, are not applied to 
employers who would comply with a claim once 


ordered to do so, but only upon conviction as a 
result of prosecution. These penalties are envi- 
saged only as ultimate sanctions for employers 
who refuse to comply with claims for which they - 
are deemed to be in violation of the Act. 

In the process of investigating a complaint, 
the employment standards officer has the right, 
under section 45 of the Act, to enter the estab- 
lishment and to examine the relevant documents 
or to question persons. The officer then deter- 
mines the validity of the claims. As indicated in 
Table 5.1, in 1985-86 approximately 72 per cent 
of the claims were assessed as valid and the 
employer deemed to be in violation of the Act. 


Appeals and Review Procedures 

Appeals procedures can be initiated by employ- 
ees (section 49) or by employers (section 50), or 
a referee may be appointed at the discretion of 
the Director of the Employment Standards 
Branch (section 51). 

Under section 49 of the Act, an employee who 
is dissatisfied with the decision may request a 
review by a second officer, whose decision is 
final. This appeals procedure is available only 
for decisions pertaining to wages that are owed 
to the employee because the employer has vio- 
lated one of the standards, and reviews are sel- 
dom, if ever, denied. As indicated in Table 5.1, 
in 1985-86 there were 145 requests for reviews 
by a second officer, representing 3.0 per cent of 
the 4,764 claims that were disallowed by the first 
officer. Of these 145 requests for reviews, 62 per 
cent were confirmed and 38 per cent were 
revised to be in favour of the employee. Thus, 
even though the review process remains internal 
to the Branch, it is by no means a rubber-stamp- 
ing of the first officer’s decision. 

Under section 50 of the Act, an employer who 
is dissatisfied with the decision may request a 
review by an external referee who may rescind, 
amend, or sustain the decision of the Branch 
officer. Upon applying for a review of a decision, 
employers must pay wages ordered plus an 
added penalty, to be held by the Director. This 
appeals procedure applies only to orders pertain- 
ing to wages owed, lie detector enforcement, or 
pregnancy leave. As indicated in Table 5.1, in 
1985-86, 283 (2.3 per cent) of the 12,413 viola- 
tions were appealed by the employer. Of those 
283 appeals, 45 (16 per cent) were settled with- 
out a hearing. The remaining 238 were heard by 
the external referee, with 15 per cent being res- 
cinded, 20 per cent amended, and 65 per cent 
sustained. 

Apparently, allowing the employer a review 
by an external referee while restricting the 
employee to a review by a second officer was 
rationalized on the grounds that the Branch’s 
purpose is to assist employees in their legitimate 
claims. The presumption was that an employee’s 
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Table 5.1 
Resolution of Complaints Under Ontario’s Employment Standards Act, 1985-86 
Resolution Number Per Cent 
Total complaint completions VAL 100.00 
Resolved by phone or letter 9,998 58.2% of 17,177 complaints 
Resolved by visit 7,179 41.8% of 17,177 complaints 
Violations 12,411 72.3% of 17,177 complaints 
Disallowed 4,764 27.7% of 17,177 complaints 
Employees requesting review (by 2nd officer) 145 3.0% of 4,764 disallowed 
Favour employer 90 62.1% of 145 reviewed 
Favour employee 55 37.9% of 145 reviewed 
Employers requesting review (by referee) 283 2.3% of 12,413 violations 
Settled without hearing 45 15.9% of 283 reviewed 
Decisions by referee 238 84.1% of 283 reviewed 
Rescinded 35 14.7% of 238 heard 
Amended 48 20.2% of 238 heard 
Sustained 155 65.1% of 238 heard 


Source: Kinley (1987a, Table 1). The original data source was information provided by the Employment Standards 
Branch of the Ontario Ministry of Labour. 


44 


WORKING TIMES: 
THE REPORT OF THE ONTARIO TASK FORCE ON HOURS OF WORK AND OVERTIME 


review by a second officer would be sufficient 
because the Branch represents employees’ inter- 
ests. In such circumstances, however, an impar- 
tial judgment for employers’ appeals may 
require an independent third party. 

There was also some concern that some 
appeals by employees may be frivolous although 
it is by no means obvious why this should be the 
case for employees more than for employers. 
The data presented in Table 5.1 indicate that 
employees requested a review in only 3.0 per 
cent of the cases, compared with 2.3 per cent of 
the cases for employers. 

The potential for bias in the appeals proce- 
dure, however, and the asymmetry of the proce- 
dure for employers and employees, were not 
matters raised in the public meetings or briefs. 
Furthermore, the fact that the second officer 
often reversed the decision of the first officer 
suggests that employee appeals are given serious 
consideration. Certainly, the appeal through a 
second officer is less costly than having an exter- 
nal referee. For these reasons, there is some 
merit in retaining the current appeals system. 
Nevertheless, justice not only has to be done but 
must appear to be done. In that vein, the asym- 
metry in the appeals procedure between employ- 
ers and employees appears anomalous. This is 
compounded by the fact that employers can 
appeal on issues pertaining to wages owed, lie 
detectors, or pregnancy leave, while formally 
employees are restricted to appeals only for 
wages owed (although in practice the Employ- 
ment Standards Branch would provide a review 
in these other areas). 

The current appeals procedure for employers 
has an additional problem. As it stands, the 
appeals procedure is free, except for the time it 
takes to go through the appeal. This means that 
there is not a monetary incentive to deter 
employers from engaging in what may be a frivo- 
lous appeal. For that reason, consideration 
should be given to employers’ paying the costs 
associated with unsuccessful appeals. 

Under section 51 of the Act, the Director may 
appoint a referee in special circumstances involv- 
ing controversial issues arising from the law or 
the facts of the case, or where there are doubts as 
to the application of the Act. The referee’s deci- 
sion is final. In 1985-86, there were 13 section 51 
cases settled: 4 were settled voluntarily before 
the referee held the hearing, and 9 were settled 
by the referee (who found a violation in 4 of the 
9 cases). 

Since compensation is not at issue in cases 
involving maximum-hours-of-work provisions, 
employees and employers cannot, under sections 
49 or 50, appeal findings of investigating offi- 
cers. These appeals, however, can be made over 
unpaid overtime, or statutory holiday or vaca- 
tion pay. Although section 51 cases (involving 


the appointment of a referee by the Director) are 
theoretically possible over issues pertaining to 
maximum hours, the Employment Standards 
Branch has no record of such a case having ~ 
occurred. 

For either employers or employees, there is 
always the ultimate appeal for a judicial review 
through the courts. Especially for employees, 
however, this option is rarely taken, given the 
costs involved. In 1985-86, the 10 judicial review 
cases that were finalized all pertained to referee 
decisions under section 50 (initiated by employ- 
ers) or section 51 (initiated by the Director). 


Nature of Complaints 

The figures in the last column of Table 5.2 show 
that the various hours-of-work standards per- 
taining to overtime, public holidays, and vaca- 
tion pay collectively accounted for almost half 
(46.7 per cent) of the dollar value of the amounts 
collected for violations of the Employment Stan- 
dards Act. The only other standards involving 
significant collections were unpaid wages (25.3 
per cent) and termination pay (18.4 per cent). 

The overtime and public holidays standards, 
and to a lesser extent the vacation pay standard, 
had above-average ratios of collections to assess- 
ments, in large part because such claims (as 
opposed to termination pay or severance pay 
claims) do not usually involve standards pertain- 
ing to the bankruptcy or closing down of an 
organization, where collection obviously is more 
difficult. (The relationship between assessments 
and collections is discussed in more detail later 
in this chapter. ) 

Although not shown on the table, more than 
90 per cent of the claimants are former employees 
of the employers named in the claims filed. This 
highlights the fact that much of the function of 
the Employment Standards Branch is to serve as 
a collection service for disgruntled employees 
who have left their former employer (Adams 
1987). Critics could claim that this situation does 
not do much to provide a safety net or minimum 
set of standards for employees who remain with 
their employer. Also, this figure suggests that 
fear of reprisal, even though reprisal is illegal, 
deters employees from making a claim unless 
they are leaving the company. 

What is not known, however, is the extent to 
which these settlements deter similar behaviour 
on the part of other employers, perhaps even 
against employees who remain with the com- 
pany. It is possible that such a collection service, 
even with such small amounts (documented sub- 
sequently), deters the employer who pays the 
settlement, or even other employers, from the 
behaviour that necessitated the settlement in the 
first place. It is also possible that the collection 
service is a trivial function and simply gives dis- 
gruntled former employees ‘‘one last shot” at 


Table 5.2 
Assessments and Collections by Various Standards Under Ontario’s Employment Standards Act, 
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1985-86 


Standard Assessed Collected 
; $ Pa 

‘Minimum wage 106555 =: 101,892 
Overtime 2 999,863 945,107 
Public holidays ie 346,703 
Vacation pay 3,550,798 2,604,620 
Equal pay 97,180 97,180 
Benefits é' 12,659 12,659 
Pregna ae. |) 36.206 20,205 


Teminationpay = its 6,390,862 ‘1,532,700 
Benefits duringnotice 14,750 = =— 44799 - 
Severance pay 7,996,404 561,019 
Unpaid wages 3,056,351 2,101,745 


Lie detector | es. wat 


$92047 


Collected 
as Per Cent 
of Assessed 


% 


- 956 


94.5 
95.9 
73.4 
100.0 
100.0 


32.5 
7.0 
68.8 


81: 


400. 


Per Cent 
Collected 
by 
Standard 


% 

1.2 
11.4 
4.0 
31.3 
Te 
0.2 
02 | 
184. | 
0.1 
6.7 


Note: Figures on amounts collected reflect status at the time the officer closed the file. Some outstanding wages 
owing would be subsequently collected, although not likely the case in bankruptcy and insolvency situations. 
Technically the Fair Wage and Industrial Standards are not covered under the Employment Standards Act. 


Source: Calculated from data given in Ontario Ministry of Labour, Employment Standards Branch, annual report, 


1985-86, p. 19. 
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their employer. At this stage, we simply do not 
know the effectiveness or ineffectiveness of the 
claims procedure. 


Routine Audits or Inspections 


In addition to the investigation of complaints, 
the Employment Standards Branch enforces the 
Act by conducting audits or inspections. Such 
audits may be taken in response to a complaint 
or as part of a routine inspection carried out by 
the Branch. 

A review of the figures in Table 5.3 indicates 
that the number of such audits as part of a rou- 
tine inspection has declined dramatically in 
recent years; for example, from 1,304 in 1980-81 
to only 102 in 1985-86. A routine audit is quite 
likely to uncover a violation of the Act, as illus- 
trated by the fact that about 35 per cent of the 
routine inspections uncovered violations in 
1985-86 (Employment Standards Branch, 1985- 
86 annual report). Routine investigations are 
carried out in establishments according to past 
experience that suggests which industries and 
types of firms are most likely to be in violation of 
the Act. 

The number of workers compensated as a 
result of the violations is quite small — for 
example, 265 workers in 1985-86 — implying an 
average of slightly over two workers per routine 
investigation, or 7.4 workers per investigation 
where noncompliance was found. In addition, 
the amount of compensation turns out to be 
quite small, in 1985-86 averaging only $373 per 
compensated worker. Clearly, the real resource 
cost of conducting a routine investigation is not 
merited for the small amounts of the collections 
involved. The investigation would have to be 
merited on the grounds of the deterrent effect it 
may have on employers for the benefit of other 
workers. That is, the threat of investigation may 
induce employers to comply. Nevertheless this is 
unlikely, given the small amounts of the assess- 
ments involved. 


Assessments and Collections 


The small amounts of the assessments (wages 
found owing) are further illustrated in the data 
of Table 5.4, which indicate that the amounts 
are small in cases involving complaints as well as 
routine investigations, and that under both cir- 
cumstances the assessed amounts are not always 
collected. 

For example, in 1985-86 only about 37 per 
cent of the dollar value of the assessments was 
collected from employers and, hence, subse- 
quently distributed to the employees. To a large 
extent this occurs because such employers are 
going out of business. As indicated in the second 
and third columns, 95 per cent of the employers 
did pay assessments, which resulted in 84 per 


Table 5.3 
Routine Inspections? Conducted by Employment 


Standards Branch, Ontario, 1981-82 to 1985-86 


Collection 
Routine Workers Per Worker 
seo Fis NORTE Ss BS ROCHONS EE at CORDS Retest ene 

1980-81 1,304 2,891 $113 
1981-82 1,183 Pole $119 
1982-83 936 Paaley ! $184 
1983-84 672 1,090 $121 
1984-85 321 781 $570 
1985-86 102 265 $373 


® Does not include inspections conducted in conjunction 
with the investigation of a complaint. In 1985-86, 2,045 
audits were instigated by claims (Ontario Ministry of 
Labour, Employment Standards Branch, annual report, 
1985-86, p.12). 


Source: Calculated from data given in Ontario Ministry of 
Labour, Employment Standards Branch, annual reports: 
1985-86 report, p. 15 (for 1984-85 and 1985-86 
calculations); 1983-84 report, pp. 10, 23 (for 1983-84 and 
1982-83 calculations); 1981-82 report, pp. 22, 23 (for 1981- 
82 and 1980-81 calculations). 


cent of the employees receiving their claims. 
The fact that only 37 per cent of the dollar value 
of the assessments was collected and disbursed, 
however, suggests that the 5 per cent of the 
employers who did not pay their assessment 
owed substantial amounts. 

As the last two columns of Table 5.4 indicate, 
the average assessment per employer who was in 
violation of the Act was $1,961, which would 
have implied an average compensation of $865 
per employee involved in the claim; that is, on 
average about two employees were involved in 
each claim. An average of only $756 was col- 
lected from employers in violation of the Act, 
however, implying an average disbursement of 
$381 per employee involved. 

In general, the assessments go uncollected 
because the employer is no longer in business or 
cannot be located. More specifically, in descend- 
ing order of relative importance, the reasons for 
not collecting the assessments made in 1985-86 
were: employer defunct, (33.5 per cent); refuses 
(26.6 per cent); cannot be located (26.6 per 
cent); bankruptcy (8.1 per cent); and receiver- 
ship (5.1 per cent) (Employment Standards 
Branch, 1985-86 annual report, p. 13). (The 
refusals are usually owing to the following three 
reasons: the employer has no money to pay; the 
employer claims that payment already has been 
made; the employer feels that there is no legal 
obligation to pay.) 

The previously discussed pattern of small 
amounts of assessments and collections applies 
to the standards pertaining to overtime, public 
holidays, and vacation pay as well as to other 
standards. Table 5.5 refers to the assessments 


Table 5.4 


Dollar 
Amount Employers 


Complaints and Routine Investigations (17,279 cases) 


Assessed 22,612,068 11,529 
Collected - 8,317,541 10,979 
Ratio collected/assessed 0.37 0.95 


Complaint Claims Only (17,177 cases) 


Assessed 22,513,402 11,503 
Collected 8,218,875 10,953 
Ratio collected/assessed 0.37 0.95 


Routine Investigations Only (102 cases) 


Assessed 98,666 26 
Collected 98,666 26 
Ratio collected/assessed 1.00 1.00 


Assessments and Collections for Violations of the Employment Standards Act, Ontario, 1985-86 
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Number Average $ Per 

Employer Employee 

Employees (paid) (collected) 
26,118 1,961 865 
21,811 756 381 
0.84 0.39 0.44 
25,853 1,957 871 
21,546 750 381 
0.83 0.38 0.44 
265 3,795 372 
265 3,795 372 
1.00 1.00 1.00 


Source: Ontario Ministry of Labour, Employment Standards Branch, annual report, 1985-86. Figures for routine 
investigations were calculated by subtracting the figures for complaints only from those for both complaints and 


routine investigations. 


and collections per violation of a standard. 
Because employers and employees may be 
involved in the violation of more than one stan- 
dard, the numbers differ somewhat from those 
in the earlier tables. Again, the amounts are 
small, involving collections of only $299 for the 
violation of an overtime standard, $168 for the 
violation of the public holidays standard, and 
$164 for the violation of the vacation pay stan- 
dard. A higher proportion of assessments is col- 
lected under overtime and public holidays 
standards, largely because they usually do not 
involve standards pertaining to the bankruptcy 
or closing down of an organization, where collec- 
tion obviously is more difficult. 


Further Evidence on Noncompliance 


The previous discussion suggested that noncom- 
pliance was likely to be prominent because the 
expected monetary cost of violating the Act is 
small. This cost is the product of three compo- 
nents: the probability of detection, the probabil- 
ity of assessment, and the expected assessment 
or penalty. With respect to violations of the 
Employment Standards Act, each of these com- 
ponents is small. 

The probability of detecting a violation is 
likely to be small given the small number of rou- 
tine investigations and the fact that most com- 
plaints come from workers who are no longer 
with the company. Those who are with the com- 
pany are likely to be deterred from complaining 
because of the fear of reprisals, notwithstanding 
prohibitions in the Act against such reprisals. 
These prohibitions are simply difficult to 
enforce, especially in small companies — where 


employment standards legislation is most rele- 
vant. The greatest difficulty is securing evidence 
relating to a dismissal or reprisal sufficient to 
lead to a conviction of an employer. 

The likelihood of paying unpaid wages does 
not appear to be a major deterrent, as evidenced 
by the discrepancy between assessments and col- 
lections seen in the tables. This is especially the 
case for violations of standards associated with 
the termination of employees or of the company 
itself. It is, however, a problem primarily associ- 
ated with a small number (5 per cent) of ban- 
krupt, insolvent, or runaway employers. 

Even should the violation be detected and the 
assessment paid, the expected assessment itself 
is generally small. It essentially involves com- 
pensating workers for their lost wages, with only 
a potential additional 10 per cent penalty. 

In the case of the hours-of-work and overtime 
provisions, the compliance problem is likely to 
be compounded by the complexity of many of 
the regulations in this area. Furthermore, it is 
often the case that both employers and employ- 
ees may have an economic self-interest to ignore 
the legislation on permit and maximum-hours 
requirements since the employees may want the 
additional income. The persons who may benefit 
most by enforcement — the unemployed and 
those on layoff — have little recourse to try to 
ensure enforcement. 

Evidence on the extent of noncompliance was 
alluded to earlier, in the statement that about 35 
per cent of the routine inspections uncovered vio- 
lations in 1985-86. Further evidence, presented 
in a background report for the Task Force 
(Robb and Robb 1987), suggests that noncom- 
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Table 5.5 
Assessments and Collections for Violations of the Employment Standards Act, Overtime, Public Holidays, 


and Vacation Pay Standards, Ontario, 1985-86 


Number? Average $ Per> 
Dollar Employer Employee 
Amount Employers Employees (paid) (collected) 
All Standards 
Assessed 22,612,068 18,590 41,196 1,216 549 
Collected 8,317,541 17,861 32,812 466 253 
Ratio collected/ 
assessed O37, 0.96 0.80 0.38 0.46 
Overtime 
Assessed 999,863 1128 + + #+#®#®32365 886 279 
Collected 945,107 1,162. 3,61. 813 299 
Ratio collected/ 
assessed® 094 1.03 0.94 0.92 1.07 
Public Holidays 
Assessed 346,703 679 2,203 511 152 
Collected 332,347 JAS 1,982 466 168 
Ratio collected/ 
assessed¢ 0.96 1.05 0.87 0.91 1.10 
Vacation Pay —  . 
Assessed ___=3,990,798 8,140 19,596 436._—_—=«iéssvV 
Collected - 2,604,620 7,908: ~2~=——tié«é‘S BD 32/ ri “(“i“<i‘; zx SS 
Ratio collected/ - 
assessed 0.73 0.98 0.81 0.75 0.43 


® The numbers here refer to the numbers of employers and employees involved in each violation of a standard. Since 
the same party may be involved in more than one standard being violated, the numbers here will exceed those 
concerning the violation of one or more standards (see Table 5.4). 


> For reasons outlined in the above note, these figures refer to averages for violations of each standard. Since the 
violation of more than one standard is often involved, amounts are less than the average assessment when two or 
more standards are involved. These latter amounts are presented in Table 5.3. 


° Collections may exceed assessments in a given year because some collections may be carried over from previous 
assessments. 


Source: Calculations based on data given in Ontario Ministry of Labour, Employment Standards Branch, 1984-85 
annual report, p. 19. 


pliance has been widespread with respect to 
obtaining special permits beyond the 100-hours 
permit and the special industry permits. About 
144,300 Ontario workers in 1985 reported in 
Statistics Canada’s Labour Force Survey that 
they had usual weekly hours in excess of 60. 
Only these workers are considered (even though 
permits usually are required for work beyond 48 
hours per week), thereby providing a conserva- 
tive estimate of the extent of noncompliance. 
Robb and Robb then suggest that some 55 per 
cent of those working over 60 hours may be 
exempt because of supervisory or managerial 
positions. They reduce the number by a further 
50 per cent to reflect the other excluded indus- 
tries or occupations that do not require permits, 
implying 32,467 workers for whom special per- 
mits may be required. 

Assuming these 32,467 workers who worked 
over 60 hours per week averaged a 65-hour week 
would imply 15 hours of overtime per week 
beyond the legislated maximum of 50 hours (48- 
hour maximum workweek plus 2 hours per week 
from the 100-hour annual permit). This implies 
total annual overtime hours of about 24 million 
hours per year (32,467 x 15 x 50 = 
24,350,250). Compared with the one million 
excess hours per year that are allocated under 
the special permits, this suggests that for every 
excess hour worked under a permit, 24 excess 
hours are also worked without a permit. Altering 
the assumptions of this analysis may change this 
figure slightly. (For example, if we assume that 
everyone who worked over 60 hours worked 
only 61 hours, this would yield 17 excess hours 
worked without a permit for every hour worked 
with a permit.) However, as indicated earlier, 
the figure is likely to be a conservative estimate 
of noncompliance. 

Clearly, noncompliance is likely to be a seri- 
ous issue with respect to the special permits as 
well as the hours-of-work and overtime provi- 
sions of the Act. In fact, noncompliance is likely 
to be more prevalent in overtime issues than in 
other employment standards because employees 
frequently have a self-interest in not complying: 
they often want the overtime income. It is 
extremely difficult to ensure compliance with 
those elements of employment standards where 
neither labour nor management has a self-inter- 
est in ensuring compliance. This contrasts with 
other elements of employment standards, such 
as minimum wages, where workers can have a 
self-interest in reporting noncompliance. 

Although it is beyond the purview of the Task 
Force to deal with the noncompliance issue for 
all parts of the Act, it is certainly pertinent to 
suggest that the issue merits further examina- 
tion. Answers are needed for a host of questions 
in this area. To what extent is compliance 
altered by changing the monetary costs of not 
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complying? What is the optimal combination of 
the various components of this expected cost 
(the probability of being caught, the probability 
of paying a fine if caught, the magnitude of the 
fine)? What is the cost effectiveness of routine 
investigations versus following through on com- 
plaints versus conducting full audits pursuant to 
a complaint? To what extent is noncompliance 
simply a result of misinformation that may be 
corrected by information dissemination or 
requirements to post a summary of the relevant 
requirements under the Act? Answers to these 
and other questions would help in addressing 
the general issue of noncompliance. 


SUMMARY OF ENFORCEMENT PROCEDURES, 
NONCOMPLIANCE ISSUES 


© Information on employment standards is dissemi- 

nated by responding to direct inquiries, distribut- 

ing publications, and conducting public 

appearances. 

Investigations of complaints are conducted usu- 

ally by telephone; company visits occur in only 

about 40 per cent of the cases, with about 30 per 

cent of these in turn involving a larger audit in 

connection with other employees and other provi- 

sions of the Act. 

© About three-quarters of the complaints uncover a 
violation. 

© Appeals are rare (3 per cent or fewer of the cases), 
and although most initial decisions are confirmed, 
about one-third are overturned for both the 
employee and employer. 

© There is an asymmetry, however, in that employ- 
ers can appeal on a wider set of issues and they 
can appeal to an outside referee, whereas employ- 
ees can only appeal to a second officer. Further- 
more, there 1s no cost for an employer to request 
the more expensive outside referee, and this can 
lead to frivolous appeals. Neither 1s there a direct 
monetary cost to employees for possibly frivolous 
claims. 

e The varius hours-of-work standards pertaining 

to overtime, public holidays, and vacation pay 

collectively account for almost half of the dollar 

value of the amounts collected for violations of the 

ACh 

In 1985-86, however, collections amounted to 

only 37 per cent of the assessments under the Act, 

although the proportion collected was much higher 

for the overtime pay, public holiday, and vaca- 

tion pay standards than for termination pay and 

severance pay standards. 

© Most claimants are employees who are no longer 
with the company, either because they left or the 
company is no longer in existence. Rightly or 
wrongly, employment standards legislation 
appears to have evolved to deal with the sever- 
ance of the employment relationsmp and not with 
its everyday functioning. This evolution merits 
serious examination in light of the usual rationale 
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of employment standards to provide a safety net 
or, in some areas, be a leading edge. 

© Routine investigations are becoming increasingly 
uncommon, but when they occur they uncover vio- 
lations in about one-third of the cases. 

© This suggests the possibility of substantial non- 
compliance with the Act, an observation that 1s 
supported by the fact that for every hour worked 
under a special permit, at least 24 hours also 


appear to be worked without such a permit. 

© Noncompliance unth overtime provisions may be 
prominent because the regulations are complex, 
because neither employers nor employees have a 
self-interest in having compliance on many 1ssues, 
and because the fear of reprisals may deter com- 
plaints. In addition, the monetary costs of not 
complying are usually small because assessments 
are usually not large and the probability of addi- 
tional penalties 1s small. 

© For example, in 1985-86 the average assessed 
penalty per violation of a standard was only 
$1,216 per employer. With an average of just 
over two workers involved 1n each violation, this 
implies an assessment of only $549 per worker. 
Of this, less than half was actually collected, 
although 95 per cent of employers assessed did 
pay the amounts owing. 
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CHAPTER 6 


Legislation in Various Canadian 


Jurisdictions 


Knowledge of the hours-of-work and overtime 
legislation in other Canadian jurisdictions is 
important to our study for a number of reasons. 
These jurisdictions form part of the broader 
“community norm,”’ which is important to con- 
sider from a number of perspectives when estab- 
lishing employment standards. As a relatively 
prosperous province, Ontario would not likely 
want to lag behind the norm of other provinces; 
on the other hand, exceeding the norm can have 
negative consequences in terms of Ontario’s 
competitive position with other provinces. An 
examination of activities of other jurisdictions 
highlights the range of existing options that pre- 
vails as well as innovative arrangements that may 
be considered. It may also point out trade-offs 
that are involved among standards; for example, 
if generous provisions appear in one area, they 
are offset by less generous ones in others. 

By necessity, with so many provisions across 
11 jurisdictions, the information is of a summary 
nature, intended to provide comparisons and 
capture the basic elements of the legislation, not 
its intricate detail. 


Overtime and Maximum-Hours Legislation 


As indicated in Table 6.1, all Canadian jurisdic- 
tions require an overtime premium to be paid 
after a weekly trigger, which varies from 40 
hours in four jurisdictions, to 44 hours in five 
jurisdictions (including Ontario), to 48 in two of 
the smaller jurisdictions. Five jurisdictions (not 
Ontario) also have a daily overtime trigger, at 8 
hours. All jurisdictions have their overtime pre- 
mium set at time-and-one-half, although in the 
four Atlantic provinces it applies to the mini- 
mum wage and not the regular wage and hence, 
for most workers is a lower premium. British 
Columbia also has a double-time premium after 
11 hours per day or 48 hours per week. 

There is considerably more variation in the 
statutory maximum hours of work. Seven juris- 
dictions have no limit on the maximum hours of 


work, and Alberta and Newfoundland have only 
daily maximums — respectively, of 12 and 16 
hours. The federal jurisdiction has only a weekly 
maximum, of 48 hours per week. Only Ontario 
has both a daily and weekly maximum, 
although, as discussed earlier, it is easy to obtain 
special permission to exceed the daily maximum; 
only the weekly maximum seems to be enforced. 
In that sense, Ontario could be said to operate de 
facto with a weekly maximum of 48 hours. 

With minor exceptions, those jurisdictions 
(the federal jurisdiction, Alberta, Ontario) hav- 
ing an effective maximum-hours limit allow the 
maximum to be exceeded if there is an accident 
or emergency, if urgent work to machinery is 
required, or if there exists a permit system or 
special regulations for exceeding the maximum. 
Newfoundland allows its maximum to be 
exceeded only in case of emergencies; however, 
it has only a daily maximum, but at 16 hours one 
that already provides considerable flexibility. In 
essence, where statutory maximums are 
required, considerable flexibility usually is 
allowed through exemptions, permits, or special 
regulations. 


Right to Refuse 

The individual right to refuse overtime basically 
exists only in Saskatchewan, Manitoba, and 
Ontario. In Ontario, it applies at the maximum 
hours of work so that in effect it gives individ- 
uals the right to refuse even if there are approved 
compressed workweeks or permits. In Saskat- 
chewan and Manitoba, where there are no maxi- 
mum-hours limits, the individual right to refuse 
simply means that all overtime beyond the hours 
of 8 per day and 40 per week (after which the 
overtime premium applies) must be voluntary. 


Compressed Workweek and Averaging 
Provisions 

Compressed workweek and averaging provisions 
are designed to provide flexibility by exempting 
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Table 6.1 


Overtime and Maximum-Hours Legislation, Canadian Jurisdictions, 1986 


Hours After Which 
Overtime Paid 
Daily 
Weekly 
Overtime Premium 


Maximum Hours 
of Work 


Conditions for 
Exceeding 
Maximum Hours 


Right to 
Refuse 


Compressed 
Workweek or 
Approved 
Averaging, 
Requiring 
Director's 
Approval 


British 
Federal Columbia 
8 8 
40 40 
nox 1.5x 
regular® regular 
48/week None 


Accident, No 
emergency maximum 
or 

breakdown 

in 

machinery 

Permit 


None None 


Yes, with Yes 
employee’s 
consent, 
up to 

10 hours/ 
day, 

4 days/ 
week; 48 
hours/week 
maximum 
for 
averaging 


Alberta 


8 
44 


1.5x 
regular 


12/day 


Accident, 
urgent 
work to 
plant or 
machinery, 
or other 
unprevent- 
able circum- 
stance 


Permit 


Special 
regulation 


None 


Yes 


Saskatchewan 


8 

40 
1.5 x 
regular 


None 


No 
maximum 


44/week 


Yes, with 
union 
consent, up 
to 10 hours/ 
day, 4 days/ 
week 


Manitoba 


8 
40 


1.5x 
regular 


None 


No 
maximum 


8/day 
40/week 


Yes, 

up to 10 
hours/ 
day, 

4 days/ 
week 


Ontario 


None 
44 


1.5x 
regular 


8/day 
48/week 


Accident, 
or urgently 
required 
work to 
machinery 


8/day 
48/week 


Yes, 

up to 12 
hours/ 
day, 

48 hours/ 
week 


New 
Quebec Brunswick 
None None 
44 44 
1.5.x 1.5% 
regular minimum 
None None 
No No 
maximum maximum 
None None 
Yes? No 


Prince 

Edward Nova 

Island Scotia 
None None 

48 48 

1.5x 1.5.x 
minimum minimum 
None None 

No No 
maximum maximum 
None None 

No No 


Newfoundland 


None? 
44 


1:51x 
minimum 


16/day* 


Emergency 
that consti- 
tutes an 
imminent 
hazard to life 
or property 


None 


No 


* 8 and 40 in retail and wholesale shops. 
> 2.0 x regular after 11 hours per day or 48 hours per week. 
© The implied weekly maximum is 96 hours. 
2 Or by collective agreement. 


Source: Labour standards legislation of each jurisdiction. 


employers from maximum-hours-of-work 
requirements and often from the requirement to 
pay an overtime premium. Most jurisdictions 
that have effective maximum-hours require- 
ments (the federal jurisdiction, Ontario, and on 
a daily basis only, Alberta), have such provi- 
sions, and all require the approval of the admin- 
istrative agency (for example, Director, Labour 
Standards Board, Minister of Labour). Some 
jurisdictions without a maximum-hours-of-work 
requirement (British Columbia, Saskatchewan, 
Manitoba, Quebec) also allow approved com- 
pressed workweek or averaging provisions, basi- 
cally to exempt employers from the overtime 
premium and the right to refuse overtime if it 
applies. The Atlantic provinces do not have 
compressed workweek or averaging allowances, 
basically because most do not have maximum- 
hours requirements; employers can simply 
establish compressed workweeks. Also, the need 
to provide such exemptions from the overtime 
premium is minimal because the premium is 
minimal or nonexistent, at one-and-one-half 
times the minimum wage, not times the employ- 
ee’s regular wage. Similarly, exempting com- 
pressed workweeks or averaging arrangements 
from the individual right to refuse is nonexistent 
because that right is nonexistent. 

Although allowing exemptions for approved, 
compressed workweeks, the federal jurisdiction, 
Manitoba, and Ontario do provide limits on 
those schedules. Specifically, the federal juris- 
diction and Manitoba allow compressed work- 
weeks only up to 10 hours per day for 4 days per 
week (in effect, allowing up to a 40-hour week in 
4 days). Ontario allows up to 12 hours per day 
and 48 hours per week (in effect, allowing a 4- 
day week up to 12 hours per day). Saskatchewan 
and Quebec also allow compressed workweek 
and averaging provisions — if they are mutually 
agreed-upon by the employer and the union. In 
the federal jurisdiction, the schedules must have 
union consent or approval of 80 per cent of unor- 
ganized employees. 


Exemptions and Special Treatment 


All jurisdictions exempt certain groups from 
their employment standards legislation in gener- 
al, or hours-of-work provisions in particular. In 
addition, some provide special treatment for par- 
ticular groups. Given the complexity of each 
case (as exemplified in Chapter 4 for Ontario 
alone), it is not possible to offer a precise state- 
ment of the exact differences across jurisdic- 
tions. Table 6.2 is designed, however, to 
indicate the types of employees that are typically 
not covered by the usual hours-of-work and 
overtime provisions in each jurisdiction. 

In the Atlantic provinces (with the exception 
of Nova Scotia), few workers are exempt, largely 
because the legislation itself is not very strin- 
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gent; there are no effective maximum-hours 
requirements, and the overtime premium is only 
one-and-one-half times the minimum wage, not 
times the employee’s regular wage. In the other 
jurisdictions, including Ontario, common 
exempt groups are managers and supervisors, 
professionals, domestics, travelling salespersons, 
and persons engaged in fishing and agriculture. 
The more extensive list of exemptions for 
specific hours-of-work and overtime provisions 
and the special regulations for Ontario are not as 
common across the other jurisdictions. In large 
part, this reflects the fact that Ontario has maxi- 
mum-hours-of-work requirements; hence, many 
of its exemptions pertain to those requirements. 


Rest Periods, Annual Paid Vacations, and 
Paid Holidays 


Table 6.3 provides a comparison, among Cana- 
dian jurisdictions, of statutory requirements for 
rest periods, annual paid vacations, and holidays 
with pay. Most jurisdictions require a weekly 
rest period of at least 24 consecutive hours, 
which basically means that at least one full day 
of rest is required per week. British Columbia 
requires a 32-consecutive-hour rest period, 
although that can be waived if a double-time 
premium is paid. Only Ontario and Prince 
Edward Island do not require a weekly rest peri- 
od. In Ontario, however, this is de facto accom- 
plished in most situations through the maximum 
workweek of 48 hours. Nevertheless, it is possi- 
ble that employees may never have a consecutive 
rest period of 24 hours if, for example, they 
work six 7-hour days and one 6-hour day. 

All jurisdictions require at least 2 weeks’ 
annual paid vacation after one year of service 
with the company. In Ontario, Alberta, and the 
Atlantic provinces, this is the only requirement. 
The other jurisdictions typically have an addi- 
tional requirement of 3 weeks’ paid vacation 
after the following number of years of service: 5 
(British Columbia, Manitoba), 6 (federal), and 
10 (Quebec). Saskatchewan has the most strin- 
gent requirement: 3 weeks’ paid vacation after 
one year of service, and 4 weeks’ after 10 years 
of service. 

As indicated in Table 6.3, all jurisdictions 
except Prince Edward Island specify a number 
of annual holidays with pay, ranging from 5 in 
Newfoundland and Nova Scotia to 9 in the fed- 
eral jurisdiction, British Columbia and Saskat- 
chewan. The simple average number of such 
holidays (excluding Prince Edward Island) is 7.1 
which is fairly similar to the 7 days for Ontario. 

The 4 paid holidays common to all jurisdic- 
tions are Labour Day, Good Friday, Christmas, 
and New Year’s Day. Other typical holidays 
include Victoria Day, Thanksgiving (except in 
the Atlantic provinces), Dominion Day/Canada 
Day (except in Quebec and Newfoundland). 
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Table 6.2 


Jurisdiction 
Federal 


Occupation/Industry 


Management employees 

Licensed professionals 

Other: Regulations exempt or 
establish different standards for 
certain industries or occupa- 
tions in certain industries; e.g., 
highway drivers, trucking, run- 
ning trades, railways, shipping, 
country grain elevators, 
employees on board ships 


British Columbia 


Managers 

Teachers 

Commercial travellers 

School bus drivers 

Watch guards 

Farm workers 

Domestics 

Other: Regulations exempt or 
establish different standards for 
certain industries 


Alberta 


Managers or supervisors 

Registered or licensed profession- 
als 

Most salespersons 

Farm workers 

Domestics 

Employees covered by other leg- 
islation 

Other: Special regulations for 
ambulance drivers and attend- 
ants, field services, highway 
and railway construction and 
brush clearing, irrigation dis- 
tricts, nursery industry, oil well 
servicing, taxis, trucking 


Saskatchewan 


Managers 

Licensed professionals 

Employees of a rural municipality 
engaged in road maintenance 
and construction 

Other road construction workers 

Commercial travellers 

Teachers 

Farm workers 

Logging industry employees, 
except office 

Crown employees 


Manitoba 


Licensed professionals 

Most travelling salespersons 
(hours-of-work exemption only) 

Independent contractors 

Fishing 

Farm workers 

Domestics 


Ontario 


Managers and supervisors 

Licensed professionals 

Teachers 

Domestics 

Most travelling salespersons 

Commercial fishing 

Farm workers 

Firefighters 

Guides 

Construction workers (hours-of- 
work exemption only) 

Gardeners 

Homeworkers 

Resident caretakers 

Residential careworkers 

Students working with children 
(overtime exemption only) 

Taxi drivers (overtime exemption 
only) 

Seasonal workers at motels, etc. 
(hours exemption only) 

Other: Special regulations for var- 
ious groups 


Exemptions and Special Treatment Under Labour Standards, Canadian Jurisdictions, 1986 


Jurisdiction 
Quebec 


Occupation/Industry 


Executive officers 

Students employed in a nonprofit 
recreational organization 

Employees working outside an 
employer's establishment 
whose working hours cannot 
be controlled 

Employees of certain industries; 
e.g., harvesting, canning, pack- 
aging, fishing, farmwork 

Employee whose main duty is the 
care, in a dwelling, of a child, or 
of a disabled, handicapped, or 
aged person, not for profit 

Students working pursuant to a 
job-induction program 

Construction industry — organ- 
ized portion 


New Brunswick 


None except that ‘‘employee”’ 
does not include independent 
contractor 


Prince Edward 
Island 


Ambulance drivers 
Agricultural workers 


Nova Scotia 


Managerial, supervisory, or confi- 
dential positions 

Teachers 

Farm workers 

Domestics 

Registered or licensed profession- 
als, or students in training for 
professions 

Persons employed at a nonprofit 
summer camp or playground 

Most salespersons 

Persons working on fishing ves- 
sels 

Other: Regulations exist exempt- 
ing or establishing different 
standards for certain employ- 
ees; e.g., truck drivers 


Newfoundland 


Management employees 

Employees in prescribed under- 
takings 

Farm workers 

Domestics 

Ministerial exemptions 


Note: Lists are not necessarily comprehensive. 
Source: Labour standards legislation of each jurisdiction. 
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Remembrance Day is a paid holiday in the fed- 
eral jurisdiction, British Columbia, Alberta, Sas- 
katchewan, and Nova Scotia. The federal 
jurisdiction also requires Boxing Day; New- 
foundland requires Memorial Day; and British 
Columbia, New Brunswick, and Saskatchewan 
each have a separate holiday in honour of their 
respective provinces. 


Table 6.3 
Rest Periods, Annual Paid Vacations and 


Holidays, Various Canadian Jurisdictions, 1986 


Weekly Rest Annual Paid® 


Period Vacations 
(Consecutive (No.Weeks/ Annual Public 
Hours Per No.Years _—_ Holidays With 
Jurisdiction Week) Service) Pay 
Canada Federal 24 2after1 9 
3 after 6 
British Columbia 325 2after1 9 
3 after 5 
Alberta 24 2after1 8 
Saskatchewan 24¢ 3 after 1 9 
4 after 10 
Manitoba 24 2after19 7 
3 after 54 
Ontario None® 2 after 1 7 
Quebec 24 2after1 6 
3 after 10 
New Brunswick (24 2after1f 6 
Prince Edward 249 2 after1" Not 
Island prescribed! 
Nova Scotia 24 2after1i 5k 
Newfoundland 24 2after1' 5 


® Where employment is terminated before one year, 
employees are generally entitled to 4 per cent of annual 
earnings in all jurisdictions except Saskatchewan, where 
itis 6 per cent. Not entitled to vacation pay: employees 
who do not complete 5 working days of employment in 
British Columbia; and employees who work for 24 hours 
of aay per week in New Brunswick and Prince Edward 
sland. 


> Two times the regular wage must be paid for all hours 
worked during the duty-free period. 


¢ Applicable to employees who are usually employed for 
20 hours or more in a week. 


4 Two weeks after one year if an employee has worked for 
not less than 95 per cent of the regular working hours 
during a continuous 12-month period; 3 weeks after 5 
years provided the 95 per cent rule is satisfied for a given 
year and the employee has worked at least 50 per cent of 
the regular working hours in each of the 4 years in the 
preceding 10 years. 


® Under The One Day’s Rest in Seven Act, employees of a 
hotel business, restaurant or café in a city or town witha 
population of 10,000 or over are entitled, with certain 
exceptions, to 24 consecutive hours of rest in every 7 
days. 


f Applicable to employees working more than 24 hours 
per week. Employees must work at least 19 days per 
calendar month to earn a vacation credit for that month. 


® Under The Day of Rest Act, employees are entitled to 
one day off in 7; where possible, that day should be 
Sunday. 
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n Applicable to employees working more than 24 hours 
per week and at least 90 per cent of the regular working 
hours within a continuous 12-month period. 


‘Established under Industrial Standards Schedules ina 
given trade (e.g., carpentry, 1973; electrical, 1969; 
plumbing, pipefitting, and sheetmetal, 1969). 


i Applicable to employees who work for at least 90 per 
cent of the regular working hours during a continuous 12- 
month period. 


«In addition to 5 days per year, a day specified as a 
general holiday in a Regulation under the Labour 
Standards Code, from time to time. Does not include 
Remembrance Day under the Remembrance Day Act 
since The Act does not oblige the employer to pay an 
employee not working on that day. 


'Applicable to employees working at least 90 per cent of 
iene me working hours in any continuous 12-month 
period. 


Source: Labour standards legislation of each jurisdiction. 


Ontario’s Relative Position 


It is difficult to rank the jurisdictions in terms of 
being more stringent or less stringent in their 
overtime and maximum-hours regulations 
because they are not consistently so across all the 
Overtime and maximum-hours dimensions. It 
appears, however, that Ontario is neither a lead- 
ing nor a lagging jurisdiction with regard to its 
overtime and maximum-hours requirements. 
The federal jurisdiction is somewhat more strin- 
gent, having a weekly trigger of 40 hours and a 
daily trigger of 8 hours as well as more liberal 
paid vacations and paid holidays. It has only a 
weekly maximum (the same as Ontario’s), how- 
ever, and no daily maximum. 

In contrast, labour standards in Quebec and 
New Brunswick are less stringent than in 
Ontario because they have the same weekly trig- 
ger but no statutory maximum. The same is the 
case in Newfoundland, except that it has a daily 
overtime trigger in retail and wholesale shops 
and a daily maximum, although the latter is not 
until 16 hours. Nova Scotia and Prince Edward 
Island are clearly less stringent, having a higher 
weekly trigger, a lower overtime premium 
(based on the minimum wage, as in the other 
Atlantic provinces), and no maximum hours of 
work. 

British Columbia, Saskatchewan and Mani- 
toba, which have similar requirements, are more 
difficult to compare with Ontario. They have a 
daily trigger at 8 hours and a weekly trigger at 40 
hours. Although their overtime premium applies 
earlier than in Ontario, which has a weekly trig- 
ger of 44, none of these three provinces have a 
maximum-hours-of-work criterion. Manitoba 
has the most stringent right to refuse overtime, 
followed by Saskatchewan and then Ontario, 
with British Columbia and the other provinces 
having no right to refuse overtime. Alberta also 
has a daily trigger, but it has only a daily and not 
weekly maximum. 

Thus, it appears that Ontario could be 
labelled as lagging behind the federal jurisdic- 
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tion with respect to its overtime and, hours 
related standards, and leading Quebec and the 
Atlantic provinces. Comparisons with British 
Columbia, Saskatchewan, Manitoba, and 
Alberta are more difficult to make, in part 
because the former three provinces have fol- 
lowed a policy of discouraging overtime through 
simply applying the overtime premium after an 
earlier trigger, with no maximum-hours-of-work 
restrictions. 

The preceding analysis highlights an impor- 
tant distinction in the approaches of the various 
jurisdictions. Basically, British Columbia, Sas- 
katchewan, and Manitoba have followed what 
could be labelled a “‘market-oriented”’ solution 
to regulating overtime. That is, they simply had 
the market overtime premium apply earlier as a 
way of discouraging overtime. This allows the 
parties to utilize overtime, subject to that pen- 
alty premium rate but not to further regulatory 
requirements (for example, the requirement to 
obtain a permit or pay a special premium to 
work beyond certain maximum limits). This 
solution, using market prices (the overtime pre- 
mium) rather than regulations, also prevails in 
Quebec and the Atlantic provinces, except that 
the overtime premium does not apply until after 
a longer workweek. 

In contrast, Ontario and the federal jurisdic- 
tion have followed a mixture of a market-ori- 
ented system (based on overtime penalties) and a 
regulatory model (based on maximum-hours 
regulations), allowing exceptions and using per- 
mits for exceeding the regulatory maximum. 
Alberta also follows the mixed approach, 
although only with regulations on daily maxi- 
mums. 


SUMMARY OF LEGISLATION IN CANADIAN 
JURISDICTIONS 


e All Canadian jurisdictions require an overtime — 
premium of time-and-one-half after a weekly 
trigger of 40, 44, or 48 hours per week. S1x juris- 
dictions (not Ontario) also have a daily trigger at 
8 hours. Only British Columbia has a double- 
time premium, after 11 hours per day or 48 hours 
per week. 

© Most jurisdictions have no limit on maximum 
hours of work (and hence no complicated exemp- 
tion or permit system for exceeding that max1- 
mum). Two jurisdictions have only daily 
maximums (of 12 and 16 hours), and two have 
only weekly maximums (of 44 and 48). Only 
Ontario has both a datly and weekly maximum 
(of 8 and 48, respectively); however, it 1s easy to 
secure permission to exceed the daily maximum, 
and only the weekly maximum appears to be 
enforced. 

© The individual right to refuse overtime basically 
exists only in Saskatchewan, Manitoba, and 
Ontario. 

© Ontario tends to have more exemptions and spe- 
cial regulations than do other jurisdictions, in 
large part because Ontario has maximum- 
hours-of-work requirements. 
At seven, the number of statutory holidays with 
pay in Ontario is slightly lower than the average 
in other jurisdictions. 
Overall, it appears that Ontario lags behind the 
federal jurisdiction with respect to most overtime 
and hours related standards, and leads Quebec 
and the Atlantic provinces. Comparisons with 
British Columbia, Saskatchewan, Manitoba, 
and Alberta are more difficult to make, 1n part 
because the former three provinces follow a policy 
of discouraging overtime through simply applying 
the overtime premium after an earlier trigger and 
have no maximum-hours restrictions. 


CHAPTER 7 
European Experience 


The European experience on hours of work and 
overtime is of particular interest because govern- 
ment policy has run the gamut from no interven- 
tion (United Kingdom) to extensive restriction 
on overtime (Sweden). Also, in recent years 
many European countries have followed a cons- 
cious policy of reducing hours of work as a form 
of worksharing, although these policies are not 
necessarily clear in the legislative comparisons 
provided in this chapter. This has occurred in 
numerous forms including reductions in the 
standard workweek, implementation of early 
retirement policies, and, often, restrictions on 
the use of overtime (Cuvillier 1984, p. 1). These 
policies have largely been in response to prob- 
lems of unemployment, especially youth unem- 
ployment. 

It is not surprising that among experts there is 
little consensus on the relevance of European 
hours of work practices for North America, 
given the dramatic differences in social, politi- 
cal, and economic environments. For example, 
European countries tend to have more central- 
ized collective bargaining structures (with the 
notable exception of the U.K.), with fairly 
strong trade unions. Important labour market 
decisions are often made centrally at a high level, 
a tripartite process that is also used to shape 
social policy. This type of structure facilitates a 
more coherent response to such issues as works- 
haring to combat unemployment. European 
countries also tend to be more skeptical about 
the viability of market mechanisms to solve 
social problems like unemployment. Hence, 
government intervention and regulation of the 
economy are more common than in North 
America, again paving the way for a more collec- 
tive response to regulate working hours as a way 
of combatting unemployment. 

The more extensive government intervention 
in the labour market, especially with respect to 
the termination of employees, also implies that 
European firms may want to use overtime to 
meet short-run demand increases rather than 


hiring new employees and incurring the 
expected termination costs. The availability of 
“‘guest workers” and the more extensive institu- 
tional training systems, however, shows that 
alternatives to overtime are readily available. 

Whether the experience of European coun- 
tries is relevant or not to North America, it is 
instructive to analyze their response of restrict- 
ing hours in the hope of creating new jobs and 
hence reducing unemployment. This issue is a 
much more prominent part of the policy agenda 
in Europe than in North America, partly 
because of the lack of job creation from other 
sources. Therefore, an examination of the policy 
debate that has gone on in Europe over this 
broader issue of restricting worktime to reduce 
unemployment may be instructive in determin- 
ing whether restrictions on overtime in Ontario 
may lead to job creation. As well, it puts the 
Overtime issue in the broader perspective of 
reductions in worktime in general, a policy with 
which Europe has much more experience. 

This chapter draws extensively on a back- 
ground report prepared for the Task Force by 
Klaus Weiermair: Hours of Work and Overtime: 
The European Experience, which in turn draws 
on material from the International Labour 
Organization as well as a body of European 
sources. The report, which deals with European 
and (to a lesser extent) Japanese experiences 
with hours-of-work and overtime issues, also 
provides information on employer and employee 
attitudes toward overtime as well as background 
on the recent European debate on the employ- 
ment-creating potential of reductions of over- 
time — both subjects of later chapters. The 
European efforts at reduced worktime are also 
discussed extensively in Cuvillier (1984), Hart 
(1984), and Kaeding (1986) — all of which are 
drawn upon in this chapter. 


Hours-of-Work Patterns 


Differences in data collection and definitions 
make hours-of-work comparisons across coun- 
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tries extremely difficult. Nevertheless, some 
rough comparisons can be made with a reason- 
able degree of accuracy. 

As pointed out in Weiermair’s study (1987, 
Table 1), in Canada, average weekly hours of 
work declined slightly from 40.4 hours in 1960 
to 38.4 in 1983. Over that same period, in most 
European economies, hours went from a higher 
level in 1960 to a similar or even lower level in 
1983. For example, in Sweden, between 1960 
and 1983, average weekly hours decreased from 
47.2 to 37.7; in Austria from 43.5 to 36.7; in 
France from 45.7 to 38.9; and in West Germany 
from 46.7 to 40.8. In Japan they decreased from 
47.8 to 41.1 hours. In essence, the recorded 
reduction in average working hours in Europe 
and Japan has tended to be much larger than in 
Canada. 

The extent to which this reflects a conscious 
policy to combat their rising unemployment, or 
to which these reductions are simply a manifes- 
tation of the general conditions that gave rise to 
that unemployment, remains unanswered. 
Although unemployment rates in Canada almost 
doubled over the period 1960 to 1983 (from 6.5 
to 11.9 per cent), the increase in most European 
countries was much more dramatic (from 1.1 to 
7.3 per cent in West Germany, from 1.6 to 8.8 
per cent in France, from 2.1 to 13.4 per cent in 
the United Kingdom). In all likelihood, the 
reduced hours of work were both a manifesta- 
tion of worsening economic conditions and a 
response to them. 

The pattern of overtime hours itself over that 
period is more difficult to establish given data 
limitations across countries. In general, how- 
ever, the average number of overtime hours per 
worker (averaged over all workers, not just over 
those who work overtime) is higher in European 
countries and Japan than in Canada. In Canada, 
the typical figure is slightly less than one hour of 
overtime per week per person, and it has been 
fairly constant between 1975 and 1983. In con- 
trast, in West Germany and France, average 
weekly overtime during this period was in the 
range of two to three hours, although declining 
quite rapidly. In Japan, the figures are in the 
range of three to four hours and rising, and in 
the United Kingdom they are by far the highest, 
being closer to five to six hours per week and 
falling slightly. For the Netherlands, Sweden, 
and Denmark, the weekly figures are in the one- 
hour range, as they are in Ontario, although the 
amount of such overtime tends to be falling in 
these countries, as it is throughout Europe. In 
contrast, it is constant or increasing slightly in 
Ontario. 

The anomalous situation of the large amounts 
of overtime worked in the United Kingdom has 
never been adequately explained in the litera- 
ture. It appears to have become a regular part of 


the system, with overtime being worked by the 
same people in the same firm for an extended 
period (Whybrew 1968, p. 19). This may reflect 
the decentralized bargaining structure that. 
makes it difficult to establish a national accord to 
restrict overtime as a form of worksharing. It 
may reflect the relative absence of government 
regulations against overtime and the low over- 
time premium, or a concentration of occupations 
and industries for which overtime is common in 
most countries (although, as shown subsequent- 
ly, overtime tends to be disproportionately high 
in most occupations and industries in the United 
Kingdom). The situation may also reflect dispro- 
portionately high fixed costs of hiring and train- 
ing new workers or their need to supplement low 
wages, although it is not obvious why this 
should be the case more so in the U.K. than in 
other European countries. The relative impor- 
tance of these or other possible explanations for 
the large amount of overtime in the United 
Kingdom remains an interesting and important 
area for further research. 

Data presented in Weiermair (1987, Table 2) 
indicate that the considerable international vari- 
ation in the use of overtime is not simply a 
reflection of differences in the relative impor- 
tance of the industries and occupations that use 
different amounts of overtime. The United 
Kingdom uses high amounts of overtime in all 
sectors, yet Sweden, for example, tends to use 
much less overtime in all sectors. 


Regulating Hours of Work and Overtime 
As illustrated in the Appendix table at the end of 
this chapter, overtime is typically regulated by 


both statute and by collective agreements, with 
only Denmark and the United Kingdom having 
no statutory regulations on overtime. The statu- 
tory standards generally set minimum standards 
for overtime, with collective agreements often 
setting more stringent standards such as higher 
overtime premiums and earlier triggers after 
which the overtime premium applies. 

Most European jurisdictions provide for a 
statutory 8-hour working day, allowing up to an 
additional 2 hours of overtime at an overtime 
premium rate. These same countries typically 
provide for a weekly maximum of 10 hours of 
overtime. Considerably greater variation exists 
in the upper limits of overtime over longer peri- 
ods of, say, one, 2, or 3 months or one year. For 
example, annual restrictions vary from 60 hours 
(Austria), 130 hours (France), 200 hours (Swe- 
den), 240 hours (West Germany), and no annual 
constraints (Italy, Japan). In essence, European 
jurisdictions typically allow for overtime but 
restrict its magnitude on a daily basis (2 hours), 
weekly basis (10 hours), and annual basis (60 to 
240 hours). 

Where they exist, statutory overtime premi- 


ums in Europe are typically only 25 per cent, 
with Austria having a higher and Italy a lower 
premium. Collective agreements often set a 
higher premium, usually 30 to 50 per cent, with 
considerable variation across industries. Higher 
rates are typically set for nightwork, Saturday, 
Sunday, and holiday work, with the premium 
ranging from 50 to 100 per cent. 

Compensatory time-off. arrangements are 
common in many European jurisdictions. In 
addition to the legislated overtime premium, 
France requires an additional bonus of 20 per 
cent compensatory time-off for each hour 
beyond the normal workweek up to 48 hours, 
and 50 per cent compensatory time-off after 48 
hours. In West Germany and the Netherlands, 
compensatory time-off arrangements are also 
common in collective agreements and practice. 
Weiermair (1987) also indicates that there have 
been a number of recent government initiatives 
in countries including Belgium, West Germany, 
and Sweden to regulate overtime through time- 
off compensation schemes. Such schemes have 
particular appeal as a worksharing device 
because when the time-off is taken, new jobs 
may be opened, if only on a temporary basis. 

Restrictions on hours of work and the amount 
of overtime that can be worked by special “‘pro- 
tected” groups are relatively common in Euro- 
pean jurisdictions and Japan. Such special 
provisions often apply for minors and young 
workers (West Germany, Austria, United King- 
dom, Italy, France, Denmark, Netherlands); 
pregnant women and nursing mothers (West 
Germany); mothers of young children (Italy); 
women in general (Austria, United Kingdom, 
France, Netherlands, Japan); disabled workers 
(West Germany); part-time workers (Italy, Swe- 
den); and workers in hazardous jobs (Japan). 


Exemptions from Overtime Restrictions 


Given the heavy emphasis in European countries 
on regulating the amount of overtime worked, it 
is not surprising that numerous exemptions are 
also provided, thus allowing some flexibility. As 
discussed in Chapter 3, when Ontario intro- 
duced the 8-hour day and 48-hour week maxi- 
mum in 1944 (a change that would affect more 
than half the workforce), it was necessary to 
introduce numerous exemptions to achieve 
flexibility. In essence, exemptions and special 
provisions are characteristic of systems that 
attempt to restrict overtime by introducing regu- 
lations on the maximum amount of its use (for 
example, through quantity restrictions), rather 
than by simply discouraging its use (for exam- 
ple, through price restrictions). 

In Europe, exemptions are often obtained 
through special permits granted by labour 
inspectors, health and safety councils, or admin- 
istrative agencies within labour ministries. Also, 
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numerous industries and groups of workers 
(many similar to those in Ontario) are exempt, as 
are emergency situations, and some countries 
offer averaging or flexible worktime arrange- 
ments. In essence, the situation is not unlike 
that in Ontario, with its exemptions for certain 
groups, its averaging provisions, and its permit 
system. 

In Japan, few exemptions are necessary given 
the limited restrictions on the use of overtime in 
the first place. Labour ministry guidelines sug- 
gesting maximum amounts of overtime are 
issued to influence collective bargaining; how- 
ever, these are not always followed. Even the 
limited restrictions that do exist (for example, on 
overtime for female workers) are softened 
through a long list of exceptional circumstances 
and exclusions (the service sector, for example, 
is excluded). 


Information and Co-determination 
Requirements 


Relative to North America, European countries 
tend to have more open-information require- 
ments as well as requirements for involvement 
by unions or works councils in labour standards 
issues, including those addressing hours of work 
and overtime. This practice is facilitated by their 
more centralized bargaining structure as well as 
tripartite involvement in many social issues. 

For example, in Sweden, employers must 
notify the local union before emergency over- 
time is worked, and they must keep accurate 
records on overtime and make those records 
available to employees or their representatives. 
Overtime is subject to bargaining through Swed- 
ish co-determination laws, which means that 
through the system of national collective bar- 
gaining, unions have a substantial say in over- 
time issues. In Austria, extensions to the 
legislated maximum amounts of overtime can be 
allowed through collective agreements or per- 
mission from the labour inspectorate after con- 
sultation with worker representatives. In West 
Germany, the works council has a veto on all 
matters relating to working-time arrangements, 
and special prior authorization is required if 
more than two hours of overtime per day is to be 
worked. In France, overtime hours above the 
annual limit can be worked only with permission 
from the labour inspectorate and after consulta- 
tion with union representatives. Flexible work- 
time arrangements, which are encouraged 
through a central framework agreement, require 
permission of the relevant works council. 


Recent European Developments on Hours of 
Work and Overtime 

In the past, the European emphasis on reducing 
worktime in general and overtime in particular 
has been rationalized on the basis of improving 
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work conditions. That is, increased leisure time 
was seen as a desirable objective to be fostered 
by public policy,.as necessary. In this as in many 
other areas, European governments have often 
been strongly interventionist, not entrusting 
markets to yield what could be considered the 
socially optimal mix of leisure time and work- 
time. 

In recent years, however, the rationale for 
reduced worktime has changed to one of works- 
haring to create employment and reduce unem- 
ployment, especially youth unemployment. 
European unions have tended to be in the van- 
guard of that movement, both in their own col- 
lective bargaining and in influencing legislation 
and social policy. They are able to do so on both 
fronts because of the high degree of centralized 
bargaining (except for the U.K.), the prevalence 
of works councils as a permanent apparatus, the 
high degree of unionism itself, and their own 
frequent involvement as a social partner in a tri- 
partite structure. These characteristics of Euro- 
pean trade unionism facilitate dealing with issues 
of worksharing through the ongoing dialogue 
between unions and employers as well as 
between unions and governments. 

Most European unions are currently pushing 
for a reduction in the normal workweek from its 
current level of about 40 hours (where it has 
tapered off for some time) to 37 hours, with a 
longer-term goal of achieving a 35-hour week by 
1990. In general, the “‘breaking”’ of the “‘sacred”’ 
40-hour week has been achieved in select indus- 
tries in certain countries, often after prolonged 
strikes. For example, the German metalworkers 
won the 38.5-hour week (effective April 1, 1985) 
after a strike in 1984. Similar breakthroughs 
were made in the engineering and printing 
industries in West Germany, and in engineering 
and railways in the Netherlands. Whether these 
are exceptions or harbingers of things to come 
remains an unanswered question. 

In Europe, overtime restrictions are only one 
form in which hours-of-work reductions are 
being fostered in the hope of sharing the avail- 
able work. In fact, reductions in the normal or 
standard workweek have held out more promise, 
mainly because they would apply to the majority 
of the workforce while overtime restrictions 
apply only to those few who work overtime on a 
regular basis. Other forms of reduced worktime 
that have been emphasized in Europe include 
earlier retirement, increased vacations, and 
increases in the compulsory school age. Flexible 
worktime schedules have also received consider- 
able attention in Europe, although it is not 
always clear that they would lead to reduced 
worktime as opposed to accommodating hetero- 
geneous preferences. 

A number of recent developments in Europe 
illustrate the innovative hours-of-work arrange- 


ments that have been undertaken or proposed. 
In 1982, France introduced solidarity contracts 
whereby, in participating firms, the hiring of 
new employees was subsidized provided that the- 
firms reduced the working hours of existing 
employees (Hart 1984, p. 51). Specifically, for 
new recruits over and above the existing work- 
force, employers were to be totally or partially 
exempt from making social welfare payments. 
Such marginal employment subsidies were given 
on the condition that the firm reduced the hours 
of all or part of its workforce by at least 2 hours, 
resulting in a basic workweek of 37 hours by 
January 1983 or 36 hours by September 1983. 
Similar subsidies were available to firms that 
provided for early partial or full retirement for 
its older workforce. 

Although never adopted, an _ innovative 
scheme to restrict overtime was proposed in 
1978 by the European Economic Community 
Commission. A number of alternative proposals 
were set forth, all basically involving the princi- 
ple that only a certain number of overtime hours 
can be compensated by money payment. Over- 
time worked above the quota must be compen- 
sated in the form of compensatory time-off, also 
termed ‘“‘time-off in lieu.” One _ proposal 
included quotas of 90 or 120 hours per year that 
can be compensated by overtime payments, after 
which time-off in lieu is mandatory. An alterna- 
tive proposal suggested a sliding scale: compen- 
sation for 40 to 42 hours per week at 75 per cent 
money payment and 25 per cent time-off in lieu; 
compensation for 42 to 45 hours at 50 per cent 
payment and 50 per cent time-off in lieu; com- 
pensation for 45 to 48 hours at 25 per cent pay- 
ment and 75 per cent time-off in lieu; and 
compensation after 48 hours exclusively at time- 
off in lieu. 

The Commission proposed an alternative set 
of overtime restrictions with overtime quotas of 
about 25 hours per quarter, below which the 
statutory overtime premium would apply and 
above which compensatory time-off in lieu 
would be required at the straight-time rate, 
unless a higher rate were prescribed in a collec- 
tive agreement. The Commission also proposed 
an absolute maximum workweek. 

Although the European Trade Union Confed- 
eration gave cautious support to the Commis- 
sion’s proposals — it remained concerned that 
the control of overtime not be taken out of col- 
lective bargaining — the proposals of the Com- 
mission have not been adopted. Presumably 
there is not agreement among the member coun- 
tries about the job-creating potential of restric- 
tions on overtime, or of the desirability of 
requiring compensatory time-off in lieu. Still, 
the policy is being seriously considered in mem- 
ber ee such as West Germany (Kaeding 1986, 
p. 48). 


European countries have generally not 
expressed much interest in the notion of raising 
the statutory overtime premium as a way of dis- 
couraging overtime. Perhaps this approach is 
part of their proclivity toward a more interven- 
tionist regulatory solution rather than a market- 
oriented solution that emphasizes the raising of 
prices. An exception is a recent legislative pro- 
posal by the West German state of North Rhine 
Westphalia. That proposal would impose an 
overtime premium of double time and a cancel- 
lation of tax deductibility for overtime pay on 
the part of employers (Kaeding 1986, p. 48). 

Clearly the debate over the desirability of 
reducing hours of work and overtime in the hope 
of creating jobs is more active in Europe than in 
North America. As well, the policy responses 
have been more varied and interventionist in 
nature. For that reason, the European situation 
is well worth watching. 


SUMMARY OF EUROPEAN EXPERIENCE 


© The European experience 1s of particular interest 
because government policy ranges from no inter- 
vention (the United Kingdom) to extensive restric- 
tion on overtime (Sweden). Also, many European 
countries are following a conscious policy of 
reduced worktime to create jobs to reduce their 
youth unemployment. 
© There is legitimate debate over the relevance of 
the European experience to North America, given 
Europe’s more centralized bargaining structures 
and stronger emphasis on regulation and 1nterven- 
tion in labour markets. 
© In most European countries, hours of work have 
declined even more rapidly, and have reached a 
lower level, than in North America. Overtime 
hours, however, are usually greater in Europe 
and Fapan than in Canada, although they are 
falling in Europe and rising in Fapan. The 
United Kingdom is an exception, having large 
amounts of overtime worked on a regular basis. 
Although Denmark and the United Kingdom 
have no statutory regulation of overtime, most 
other European countries require an overtime pre- 
mium of only time-and-one-quarter after 8 hours 
per day. The premium is paid after weekly hours 
which vary from 40 to 48, depending on jurisdic- 
tion. They allow only up to 2 hours of overtime 
per day and 10 hours per week, and impose 
annual limits ranging from 60 to 240 hours. 
© Collective agreements, which are often national 
in scope, usually set a higher overtime premium 
(usually 30 to SO per cent) and have higher rates 
for nightwork, and weekend or holiday work. 
© Compensatory time-off arrangements are common 
in Europe. 
Given the heavy emphasis in Europe on regulat- 
ing hours of work and overtime, exemptions are 
quite common to provide a degree of flexibility. 


CHAPTER 7 
EUROPEAN EXPERIENCE 


In Europe, union involvement in overtime issues 
1s usually required before permission is granted to 
work overtime. 

European economies have recently emphasized 
worksharing by various forms of worktime reduc- 
tion: the reduced standard workweek, overtime 
restrictions, earlier retirement, increased holidays, 
and increases 1n the compulsory school age. They 
have also introduced some innovative arrange- 
ments, such as subsidies to the hiring of new 
employees conditional upon firms reducing the 
working hours of existing employees (France). 
Requirements that all overtime be compensated in 
the form of compensatory time-off have been pro- 
posed but not adopted. 
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Appendix Table 7.1 


Normal 
Hours Overtime 
Country PerWeek Premium Maximum Hours 


Overtime Regulation in Selected Industrialized Countries: International Labour Organization Summary 


Conditions for Exceeding 
Maximum 


Collective Agreements 
and Practice 


5 overtime/ 
week? 

60 overtime/ 
year 


Austria 40 50% 


Only if not contrary to workers’ 


legitimate interests. Special 
provisions for young workers 
and pregnant women and 
nursing mothers. Prior 
authorization of labour 
inspectorate required for 
overtime in excess of 
maximum-hour limits, 
accorded only where the work 
is in the public interest. 


Steel and metal workers — 
Premium: 50% for first 2 hours; 
100% thereafter and after 
19:00; 100% on public 
holidays. 


Conditions: Employer must 
consult works council; 
workers may refuse to work 
overtime when contrary to 
their interests. 


Canada 405 50% 48/week 


Any employer, whether or not 
the employees normally work 
irregular hours, may apply for 
a ministerial permit, which 
increases the standard and 
maximum hours ina week, 
provided that over such period 
of weeks as are stated in the 
permit the average standard 
hours do not exceed 40 per 
week and the average 


maximum hours do not exceed 


48 per week.° 


Denmark I 


— Premium: 50% during the 
week; 100% on Sundays, 
national or religious holidays, 
or compensatory leave. Textile 
industry — 50% for the first 2 
hours; 100% thereafter.® 

France 6) ASE 10/day; Notification of labour Maximum: Lower annual limits 
the first 48/week;f inspectorate and works in some branches and 
8 hours; 130 overtime/ committee or workers’ undertakings (e.g., 94 hours 
50% year9 delegates. Prior authorization per year in the metalworking 
there- of labour inspectorate for industry). 
after overtime above annual limit 

after consultation with works 

committee or staff delegates. 

Compensatory leave equal to 

20% of overtime worked above 

42 hours per week and equal to 

50% of overtime worked above 

130 hours per year. 

West 48 25% 10/day Prior authorization of works Premium: 50% stipulated in 
Germany 30 days/year committee when overtime many collective agreements. 


concerns more than one 
worker. Prior authorization 
from labour inspectorate for 
overtime above maximum. 


Compensatory leave 
provided for insome 
collective agreements (e.g., 
public services, clothing 
industry, breweries). 


Note: Table provides an overall summary based on information available to the ILO in 1983 and does not contain all 
facts and special regulations. Dashes mean that no relevant provisions were found. 


* Collective agreements may permit 5 additional hours (10 additional hours may be permitted by collective 
agreements for drivers or for workers employed in the hotel industry or in communications). 


® Canada Labour Code, which applies to employees in undertakings within the federal jurisdiction and Labour Acts of 
several provinces (British Columbia, Manitoba, Saskatchewan). 


¢ Under federal legislation (Canada Labour Code). Similar provisions apply in several provinces. 
° Hours of work are regulated through collective agreements. As a general rule, the law provides that workers are 


entitled to at least 11 hours’ daily rest. 


* A number of collective agreements regulate maximum limits and conditions concerning overtime. For example, 
some provide that overtime work should be avoided as far as possible; others contain a direct ban on overtime; 
several provide for an agreement between the employer and the worker. 


f Weekly maximum of 46 hours on average over a 12-week period. 
9 Lower or higher limits may be determined by a collective agreement or arrangement that has been extended. 


" Based on guidelines provided by the Ministry of Labour.Maximum : 15 hours for one week; 28 hours for 2 weeks; 39 
hours for 3 weeks; 48 hours for 4 weeks; after 4 weeks, 12 hours per week up to 12 weeks, 50 hours for one month; after 


one month, 50 hours per month up to3 months. 


‘Through the application of annual working hours limits (payment for overtime being due when hours are worked 


above this annual limit). 
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Normal 


Hours Overtime Conditions for Exceeding Collective Agreements 

Country PerWeek Premium Maximum Hours Maximum and Practice 

Italy 48 10% 2 overtime/ Prior notification of labour Varies according to sector. 
day inspectorate. Metal-working industry — Premium: 
12 overtime/ 25% during weekdays to 75% 
week on Sundays and holidays. 

Iron and steel industry — Maximum: 
2 hours per day. 

Commercial sector — Premium: 
15% (41st to 48th hour per 
week); 20% after 48 hours; 
30% on public holidays; 50% 
at night. 

Maximum: 200 hours per year. 
Conditions: Agreement of 
works council usually 
required. 

Japan 48 25% 2 overtime/day An agreement between the — 
for employer and workers’ 
underground _ representative is required." 
and dangerous 
work 

Nether- 48 0% In general Prior authorization from the Premium: 25% for the first 2 

lands district employment office for hours; 50% thereafter. 

Men: Il/day hours worked over 48 per Several agreements provide 

62/week week. for compensatory leave. 

Women: 10/day Conditions: Construction — 

55/week overtime not allowed for 
worker over 55 years of age; 
prior consultation with 
workers’ representatives for 
overtime concerning young 
workers. 

Sweden 40 0% 48 overtime per Prior authorization required Textile industry — Premium: 50% 
4 weeks or 50 _ from the National Board of. during the week; 60-70% on 
per month, up Occupational Safety and Saturdays; 100% on Sundays 
to 200/yeari Health for overtime in excess and public holidays. 

of 200 hours per year, or 48 

hours in a 4-week period (up to 

150 hours per year). 
United | — — —mn Premium (most frequently set): 
Kingdom — 50% during the week; 

100% on Sundays. 

United 40" 50%° None — Premium: usually 50%; 100% 
States on weekends and public 


holidays. Compensatory 
time-off is sometimes 
provided. 


i The maximum of 200 hours per year also applies to additional hours worked by part-time workers. A further 150 
hours per year may be added to this figure with the authorization of the National Board of Occupational Safety and 


Health. 


k tn emergencies (e.g., natural disasters, accidents, or other unforeseen circumstances interrupting the activities of the 
undertaking or constituting a danger or health risk, etc.), the local association of workers has to be notified. Emergency 
overtime may not be worked for more than 2 days from the commencement of work without a request for 

authorization from the National Board of Occupational Safety and Health. 


'The hours of the majority of manual workers and substantial numbers of nonmanual workers are covered by 
provisions of industry-level collective agreements. 


™ As with hours of work, overtime is generally covered by provisions of industry-level collective agreements and wage 


councils. 


" Under federal legislation, which covers 50 million employees and provides for overtime payment after 40 hours. 
State laws of general application in 29 states also require the payment of overtime pay rates after 40 hours. In one 
state, overtime rates are payable after 45 hours; in one, after 46 hours; and in 3 states, after 48 hours. In addition, 
several state laws regulate hours of work in certain industries or for certain occupations (e.g., public construction 
works, mining and smelting, railroad, truck drivers, public sector). A survey of state government employees showed 
on average a workweek of less than 40 hours, usually 37.3 hours, in 14 states. 


° Several state laws contain provisions on overtime. The usual premium rate is 50% (100% in California for work in 
excess of 12 hours per day). 
Source: Adapted from International Labour Organization, Conditions of Work, A Cumulative Digest, Vol. 2 (Autumn) 
(Geneva: ILO, 1983), various fact sheets. 


CHAPTER 8 


United States Experience 


In contrast to Europe, which has followed an 
interventionist, regulatory approach in dealing 
with hours of work and overtime, the United 
States has tended to rely largely on the market 
mechanism of a higher overtime premium to dis- 
courage overtime. The common situation is sim- 
ply an overtime premium of time-and-one-half 
to apply after 40 hours per week. Maximum 
workdays or workweeks are not specified; hence, 
there is not a need to have exemptions, special 
regulations, or permits to exceed the maximum. 
In that vein, the legislative response in the 
United States tends to be more like that in Brit- 
ish Columbia, Saskatchewan, and Manitoba: let 
the parties choose their own optimal workweek, 
subject only to the constraint of having to pay a 
time-and-one-half overtime premium after 40 
hours per week. 

In addition to providing this contrast with the 
European experience, the experience in the 
United States is of interest to Ontario because 
the United States is a major, proximate trading 
partner. In such circumstances, any legislation 
that affects labour costs can affect competitive 
positions. In a number of briefs presented to the 
Task Force, employers indicated that they could 
lose business to the United States or to offshore 
producers if they were hampered with more 
restrictions on their use of overtime. As well, in 
requesting special permits for additional over- 
time hours, firms often mention that they will 
lose business to the United States or other com- 
peting sources if they cannot use overtime to 
meet the increased demand. This “‘potential 
threat”’ is often sufficient for them to be granted 
a permit. 

Obviously the extent to which overtime 
restrictions would make us less competitive than 
the United States or other producers is difficult 
to assess. Employers almost always bring forth 
these arguments against any form of regulation 
that will increase costs, and they tend to focus 
the comparisons on the United States or on 


Third World producers rather than on Europe, 
where regulatory costs would be higher. In addi- 
tion, their focus is frequently on those elements 
of labour costs where we are at a disadvantage, 
not on those that give Canada a competitive 
advantage. Nevertheless, in times of increasing 
foreign competition and industrial relocation, 
such cost considerations are a relevant factor to 
consider in regulating labour standards, includ- 
ing hours of work and overtime. Hence, what 
happens in the United States in this area is likely 
to be of some relevance, even though the extent 
of that relevance is subject to legitimate debate. 

The U.S. experience with the overtime issue 
also is of particular relevance because, as out- 
lined subsequently, the United States has gone 
through a recent public debate over the pros and 
cons of restricting overtime to create jobs. While 
little background research was conducted in the 
context of that debate, it did deal with many of 
the issues that Ontario faces today. 

Given the various state laws as well as federal 
legislation, the United States offers a multiplic- 
ity of experiences with legislation restricting the 
use of overtime. This could provide a potential 
laboratory for analyzing alternative procedures 
for dealing with overtime, although, as discussed 
subsequently, the U.S. experience is dominated 
by the federal jurisdiction. 

Lastly, the U.S. experience with hours of 
work and overtime is relevant to Ontario 
because the United States forms part of the ref- 
erence group used in establishing appropriate 
community norms for labour standards. 
Although the degree to which we do — or 
should — pay attention to what happens in the 
United States is certainly subject to debate, it 
remains the case that there is at least some, if not 
substantial, influence. This may be owing to 
trade ties, the influence of multinational cor- 
porations or international unions, or simply geo- 
graphic proximity. Whatever the _ reasons, 
Ontario may be more influenced by what goes on 
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in many parts of the United States than in prov- 
inces that have a completely different industrial 
base or geographic proximity. 

For these various reasons it is useful to review 
the U.S. experience. In detailing that experi- 
ence, this chapter draws heavily upon a back- 
ground report prepared for the Task Force by 
Fred Lazar, Hours of Work and Overtime: U.S. 
Experience and Policies, as well as two other 
sources: a monograph, Ehrenberg and Schu- 
mann (1982), which deals with the issue of 
restricting overtime to create jobs in the context 
of the recent debate on that issue in the United 
States; and a U.S. study, Leonard (1983), writ- 
ten as part of an international review by the 
International Labour Organization on the over- 
time issue. 


Pattern of Hours of Work and Overtime 


The long-run trend in hours of work in the 
United States has been toward a persistent 
reduction in the workweek from about 70 hours 
in 1850 to 40 in the 1950s (Northrup 1965, p. 6). 
This trend has continued into the 1980s 
(Employment and Earnings, January 1987). For 
those who work overtime, the average hours of 
overtime worked is about 10 per week (calcula- 
tions from Ehrenberg and Schumann 1982, p. 
46). 

The amount of overtime itself has increased 
slowly but steadily over the years, at least over 
the period since overtime data have been pub- 
lished. Ehrenberg and Schumann (1982, p. 5) 
indicate that, between 1956 and 1978, weekly 
Overtime in manufacturing has increased by an 
average of 0.028 hours per year. (This is an aver- 
age over all workers in manufacturing, not just 
those who work overtime.) This implies that 
over a 22-year period, average weekly overtime 
hours increased by almost two-thirds of an hour. 
The authors indicate, however, that the trend 
was generally statistically insignificant and that 
by the early 1970s the upward trend in overtime 
had ceased. 

This decline in overtime hours since the early 
1970s is also illustrated in data given in Taylor 
and Sekscenski (1982). The authors indicate that 
the proportion of full-time wage and salary 
workers who worked 41 hours or more on a sin- 
gle job declined by 29.1 per cent in 1973 to 23.1 
per cent in 1980. Similarly, the proportion who 
received premium pay declined from 42.5 per 
cent in 1973 to 40.4 per cent in 1980. 

Taylor and Sekscenski’s data also exhibit the 
typical variation in the use of overtime by indus- 
try and occupation. Long hours are typical in 
agriculture, wholesale and retail trade, and min- 
ing industries; in the former two sectors, how- 
ever, overtime payment is not so common 


because of exemptions from the legislation. 
Overtime hours that are compensated with an 
Overtime premium are common in mining, 
manufacturing, and transportation and public - 
utilities. Similarly, long hours are typical in 
managerial, administrative, sales, transport 
equipment, and farm occupations; with the 
exception of transport equipment operators, 
however, workers in these occupations seldom 
receive overtime pay because they are exempt 
from the legislation. Occupations that are more 
typically in receipt of overtime pay are crafts, 
operators, and labourers. 

Leonard (1983, p. 87) also indicates that long 
hours are much more typical among males than 
females; married men living with their wives 
than single men; men in the 25-54 age category 
than other age groups; and nonunion than union 
employees. Although long hours are more typi- 
cal among older, married men than younger and 
single ones, the former do not as often receive an 
overtime premium for their long hours. To a 
large extent this reflects the fact that they fre- 
quently hold the managerial and administrative 
jobs that are exempt from the overtime premi- 
ums. Conversely, union workers are less likely 
than nonunion workers to work long hours but 
are much more likely to receive an overtime pre- 
mium if they do work long hours. This reflects a 
combination of the power of unions to bargain 
for shorter hours and overtime pay, as well as 
the fact that union workers are more likely to be 
covered by the Fair Labor Standards Act. Over- 
time pay also appears to be more prominent in 
jobs that are slightly below the median earnings, 
in part because jobs with high earnings tend to 
be exempt. 


Legislation on Hours of Work and Overtime 
In the United States, approximately 70 per cent 
of the workforce is under the federal labour 
jurisdiction, which covers interstate commerce, 
federal, state, and local government employees, 
and domestic service. With respect to labour 
standards, most workers in these areas are cov- 
ered by the Fair Labor Standards Act of 1938, 
with its time-and-one-half overtime premium 
after 40 hours per week. State legislation, how- 
ever, can take precedence if it is more beneficial 
to employees. Also, employees working on fed- 
eral government contracts receive time-and-one- 
half after 8 hours per day or 40 hours per week, 
whichever alternative provides them with the 
higher weekly pay; that is, the federal contracts 
legislation adds the 8-hour per day trigger. 

As indicated in Leonard (1983, p. 17), The 
Fair Labor Standards Act exempts the following 
groups either from its overall coverage or from 
its overtime provisions: executive, administra- 


tive, and professional employees; travelling sal- 
espersons; certain small retail or _ service 
establishments; interstate transport; agriculture; 
and many domestic servants. The retail exemp- 
tions category includes a complicated set of 
requirements, but basically it exempts establish- 
ments with annual sales of less than $362,500 — 
establishments that ‘‘are comparable to the local 
merchant, corner grocer or filling station opera- 
tor.”” The domestic service exemption basically 
exempts live-ins, babysitters, and persons pro- 
viding companionship service for the aged or 
infirm. 

Compensatory time-off at the overtime pre- 
mium rate is allowed under the Fair Labor Stan- 
dards Act, but only if it is taken in the same 
workweek or pay period in which it was earned 
(Leonard 1983, p. 61). Individual employees do 
not have the right to refuse overtime under the 
federal Act. 

Of the 30 states that have their own overtime 
law, 20 have the same time-and-one-half pre- 
mium after 40 hours that the federal legislation 
has. Five states are more stringent in that they 
have an additional requirement for the premium 
to apply after 8 hours per day (2 states), 10 hours 
per day (one state), or 12 hours per day (2 states 
including California, which has a double-time 
premium). Five other states are less stringent in 
that the time-and-one-half premium applies only 
after a workweek of 45 hours (one state), 46 
hours (one state), or 48 hours (3 states). All 30 
states with overtime hours use the time-and-one- 
half premium, with California also having the 
double-time premium after 12 hours per day. 
The two states that are contiguous to Ontario — 
Michigan and New York — both have the com- 
mon time-and-one-half premium after 40 hours. 

Exemptions in state legislation tend to mirror 
those of the federal laws although there are some 
exceptions. For example, some states exempt 
small employers who employ four or fewer 
employees. Some permit four 10-hour days and 
do not require employers to pay the daily pre- 
mium after 8 hours. In Washington State, pre- 
mium rates are not applicable to employees who 
request compensatory time-off in lieu of over- 
time pay. 

Since 1978, many of the states that had their 
own overtime laws have made changes in their 
legislation, mainly to reduce discrepancies 
between state and federal laws. Slightly more 
than half the changes relaxed the rules on over- 
time, while slightly less than half made them 
more stringent, usually by reducing the standard 
workweek or the number of exemptions. Also, 
the fewest number of changes are implemented 
in election years, presumably reflecting a desire 
by the legislators not to risk antagonizing either 
labour or business prior to an election (Lazar 
1987). 


CHAPTER 8 
UNITED STATES EXPERIENCE 


Evolution of Overtime Legislation in the 
United States 


As pointed out by Ehrenberg and Schumann 
(1982, p. 2), the earliest forms of hours-of-work 
legislation in the United States were introduced 
in the late 1800s at the state level. They covered 
only women and children, stipulated maximum 
hours that could be worked, and had the stated 
rationale of protecting the health and safety of 
women and children and reducing their fatigue 
and exhaustion. That period saw the maximum 
weekly hours extended to men as well, but only 
in particular occupations where the health and 
safety of the workforce was an issue (for exam- 
ple, mining) or where the health and safety of 
third parties were at risk (for example, rail- 
roads). 

Although the ostensible purpose of the early 
maximum-hours legislation was to “protect” 
women and children, Landes (1980) provides 
evidence that the effect was to reduce the hours 
and employment of foreign-born women relative 
to white domestic-born women. She suggests 
that the real rationale may have been to protect 
jobs of the domestic workforce from foreign 
competition. 

During the 1930s, an additional rationale — 
that of worksharing to increase employment — 
became an important justification for restricting 
hours of work. This obviously was connected to 
the high unemployment of the Depression years. 

In 1938, the federal Fair Labor Standards Act 
was enacted, providing an overtime premium of 
time-and-one-half of the regular wage after 40 
hours per week. There was a phasing-in period, 
with the premium to apply after 44 hours in the 
first year, 42 in the second, and 40 thereafter. 
No right to refuse overtime was included in the 
legislation. No maximum workweek was estab- 
lished in 1938, nor has one existed since. The 
decision was to impose a market-oriented pen- 
alty premium to discourage overtime, rather 
than to use a regulatory system involving maxi- 
mum hours with exemptions. The issue was 
debated, with initial drafts of the legislation hav- 
ing outright prohibitions; these, however, were 
dropped in favour of overtime premiums that 
discourage rather than prohibit long hours. 

Initially, the legislation covered less than 20 
per cent of all employees; over the years, how- 
ever, the coverage has been extended and now 
covers approximately 60 per cent of all employ- 
ees. The major categories of exempt workers are 
supervisors, many salespersons, employees in 
seasonal industries including agriculture, state 
and local government employees, employees in 
small retail trade and service sector establish- 
ments, and some household workers. 

Changes in the hours of work under the Fair 
Labor Standards Act have occurred mainly in 
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the form of extended coverage. The overtime 


premium of time-and-one-half and the overtime 
trigger at 40 hours have remained constant since 
the inception of the legislation in 1938. This is 
quite remarkable when one considers the large 
number of political regimes — of different 
degrees of interventionist orientation — that 
have existed over that period. 


Recent Proposed Changes 


Numerous proposals have been introduced in 
Congress to raise the overtime premium, moti- 
vated in part by a desire to decrease the amount 
of overtime that has been increasing over the 
years. The most recent proposal came in 1979 
from Representative John Conyers of Michigan, 
who proposed an increased premium from time- 
and-one-half to double time, a reduction in the 
trigger from 40 to 35 hours, and a granting of 
the right to refuse overtime. Conyers’s bill was 
defeated, mainly because of concern over the 
possible inflationary effects associated with the 
cost increases and the possible deterioration of 
the U.S. competitive position at a time when 
international competition was posing a threat. 

In 1985, hearings before the Subcommittee on 
Labor Standards were held to consider exempt- 
ing state and local governments (many just 
recently brought under the coverage of the fed- 
eral Act) from the requirement of having to pay 
overtime and provide compensatory time-off (if 
it were used) in the same pay period. The Fair 
Labor Standards Act allowed compensatory 
time-off, provided it was at least at the time-and- 
one-half rate and it was taken in the same time 
period as the overtime was worked. The latter 
condition was rationalized on the grounds that if 
it were taken in subsequent slack periods, then 
the job-creating potential would be reduced. 
The requirement of taking it in the same period 
was difficult to administer, however, especially 
with short pay periods; moreover, the opportu- 
nities to provide compensatory time were rare 
because the need for the additional hours often 
persisted throughout the pay period. Hence, 
“comp” time was rarely used. 

Following the hearings, the Act was amended, 
but only to allow state and local governments the 
right to provide the compensatory time outside 
of the pay period. Numerous restrictions were 
imposed, however. The rate of compensatory 
time-off has to be at least at the premium rate of 
time-off. It must be mutually agreed-upon by 
employers and employees. A maximum of 240 
hours of compensatory time can be accrued, 
although employees whose work involves public 
safety, an emergency response, or a seasonal 
activity may accrue 480 hours. Employees who 
have accrued compensatory time must be 
allowed to take it within a reasonable period 


after the request, provided that it does not ‘“‘un- 
duly disrupt” the operations of the state or local 
government. Finally, at the time of termination, 
an employee must be paid for any unused com- 
pensatory time. 

This allowance for compensatory time to be 
taken outside the pay period applies only to state 
and local employers. Others must take compen- 
satory time within the pay period. This, appar- 
ently, drastically restricts its use. 


Survey and Interview Evidence 


For his report for the Task Force, Lazar (1987) 
sent a one-page questionnaire to 49 states and 
received useful responses from 19. He also inter- 
viewed labour department officials in California, 
Massachusetts, New Hampshire, New York, 
Ohio, and Texas. Information was sought on 
such factors as: reasons for changes in the legis- 
lation; impacts of the legislation; importance of 
hours and overtime issues; factors inhibiting the 
use of alternatives to overtime; and future 
changes in the legislation. 

The responses indicated that the states were 
concerned about the administrative and compli- 
ance burden, especially on small business, of 
having their legislation more stringent than the 
federal legislation. Most also felt no great politi- 
cal pressure to change their legislation. They did 
not see more stringent legislation leading to new 
jobs, mainly because they regarded overtime as a 
temporary, short-run phenomenon; any per- 
manent overtime was because of skill shortages. 
There was a more mixed reaction over the effect 
that more stringent overtime hours might have 
on attracting investment. Some respondents felt 
this situation would have no effect because one 
state would only follow the lead of other states 
and hence not lose its relative competitive posi- 
tion; others felt that any form of additional regu- 
lation would deter new business. 

The two main reasons given for why compa- 
nies opt for more overtime were a shortage of 
skilled workers; and the hiring, training, and 
fringe benefit costs associated with new workers. 
Compensatory time-off in lieu of overtime, at a 
premium rate, was generally considered a feasi- 
ble alternative to overtime cash payments for 
state employees; however, there was greater con- 
cern about this option for private sector employ- 
ees, mainly because of potential scheduling 
problems. 

Enforcement of the state laws was mainly 
through following up on complaints; however, 
because of underfunding even this was not car- 
ried out to an adequate degree. There was a per- 
ception that noncompliance was prominent. Yet 
despite these problems, few states were consid- 
ering changes in their overtime legislation. It 
appears that overtime is not a major policy issue 


in most states, especially given the current 
emphasis on deregulation and de-emphasis on 
labour issues in general. 


SUMMARY OF UNITED STATES EXPERIENCE 


As in Canada, hours of work in the United States 
have declined steadily since the 1800s, levelling 
off to the 40-hour week in the 1950s with reduced 
hours coming more in the form of paid holidays, 
vacations, and earlter retirement. 

Overtime, however, has increased somewhat since 
the 1950s, although there is some evidence of a 
decline in the 1970s, especially during the reces- 
ston years. 

In contrast to Europe, with its emphasis on an 
interventionist, regulatory approach to deal with 
hours of work and overtime, the United States 
tends to rely on the market mechanism of a higher 
overtime premium to discourage overtime. 

The current U.S. federal legislation, which 
applies to about 60 per cent of the workforce, 
requires time-and-one-half after 40 hours per 
week. This same standard has been in place since 
its inception 1n 1938, although the coverage of the 
Act has increased substantially over time. 
Exemptions in the United States are fairly simi- 
lar to those in Ontario, involving executives, 
administrative and professional employees, tra- 
velling salespersons, interstate transport, agricul- 
ture, and many domestic servants. The United 
States, however, also exempts many small retail 
or service establishments. 

Compensatory time-off at the overtime premium 
rate has been allowed under the federal legisla- 
tion, but only if taken in the same workweek or 
pay period in which it was earned — a restriction 
that has severely limited its use. A recent amend- 
ment exempted state and local governments from 
this restriction, allowing them to give the compen- 
satory time 1n another time period. 

Individual employees do not have the right to ref- 
use overtime under the federal legislation. 

Most states that have their own overtime legisla- 
tion are patterned after the federal legislation. 
Only five states have slightly more stringent legis- 
lation in that they also have a daily overtime trig- 
ger at 8, 10, or 12 hours. 

The earliest hours-of-work laws in the United 
States were basically designed to protect the 
health and safety of women and children; hence, 
they did specify maximum hours of work. 

In the 1930s, however, worksharing became a 
rationale, in response to the unemployment of the 
Depression. This led to the overtime provisions of 
the Fair Labor Standards Act of 1938, with tts 
time-and-one-half after 40 hours per week — a 
feature that has remained until today. 

In 1979, there was a proposal to increase the pre- 
mium to double time, have the premium start ear- 
lier at 35 hours in the week, and have all 
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overtime made voluntary. Ths was defeated, 
however, mainly because of concerns about over- 
regulation at a time when international competi- 
tion was threatening. 

Currently, there appears to be little pressure in the 
United States to change overtime regulations. 
Most changes going on are simply ones of stream- 
lining, designed to bring the state laws in line 
with the federal legislation in order to minimize 
administrative and regulatory burdens. This is 
consistent with the current U.S. mood emphasiz- 
ing deregulation, minimal government interven- 
tion, and competitive cost considerations. 

This mood seems to be carried over into the 
enforcement of state laws, which is largely on a 
complaints basis and minimal even then. 


® Most U.S. labour administrators do not perceive 


much job-creating potential from restricting over- 
time, mainly because the overtime is believed to 
be temporary and often due to skill shortages that 
could not be filled by the unemployed. 
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CHAPTER 9 


Practices Under Collective Bargaining 


Examining the extent to which hours-of-work 
and overtime issues are negotiated in the collec- 
tive bargaining arena is important because 
slightly more than half of the Ontario workforce 
is covered by collective agreements. Occurrences 
within the unionized sector often have an indi- 
rect effect on the nonunion sector, setting pat- 
terns that will be emulated. 

Knowledge of the extent of hours-of-work and 
Overtime provisions in collective agreements is 
also important for determining the potential 
impact of changes in legislated employment 
standards. If the point of the changes is simply 
to catch up to what already is common practice 
in collective agreements, then naturally such 
changes will not affect that substantial portion of 
the workforce directly or indirectly affected by 
collective agreements. 

As discussed in Chapter 1, employment stan- 
dards are often seen as serving any or a combina- 
tion of the following three functions: providing a 
minimum safety net or floor; reflecting a com- 
munity norm; or setting a leading-edge example 
to be emulated by others. From each standpoint, 
what occurs in the unionized sector is important 
for employment standards. 

For example, if employment standards are 
being established to reflect the community 
norm, it is important to know the hours-of-work 
and overtime provisions of collective agree- 
ments, given their direct and indirect effect in 
setting that norm. A certain overtime provision 
may be extremely common in collective agree- 
ments, and so it may be considered desirable to 
incorporate that provision, or something that 
approaches it, into employment standards. If the 
rationale for establishing employment standards 
is to provide a minimum safety net, then it is 
important to understand what occurs in the 
unionized sector so that the minimum standards 
do not exceed what exists in that generally bet- 
ter-protected arena. And if the rationale is to 
provide a leading-edge example but the prece- 


dent already existed in the union sector, then of 
course it would be unnecessary to establish 
employment standards for that purpose. For 
these reasons, it is important to be aware of the 
situation within the unionized sector before 
establishing employment standards that are 
likely to apply more specifically to the nonunion 
sector. 


Collective Bargaining Provisions as a 
Precursor to Legislation 


An understanding of practices that exist under 
collective bargaining provides insight into the 
trade-offs involved when two parties, each hav- 
ing a reasonable degree of information and nego- 
tiating power, bargain with each other. If certain 
provisions are prominent in collective agree- 
ments then, in many cases, such provisions may 
be taken as evidence that workers value them 
sufficiently to give up something else — wages, 
for example — in the bargaining process. It also 
shows that employers can afford to give up cer- 
tain items in return for other elements in the 
give and take of bargaining. 

Some observers see the existence of certain 
provisions in collective agreements as a precon- 
dition for their being legislated into employment 
standards. That is, if these provisions do not 
exist in specific collective agreements, then per- 
haps the employees did not value the items suffi- 
ciently to give up anything in return, or they 
were sufficiently costly that management was 
reluctant to give them up unless sufficient con- 
cessions were made elsewhere in the bargaining 
process. That the parties did not arrive at an 
agreement to include the items in the collective 
agreement may suggest that the costs to employ- 
ers simply outweighed the benefits to employees 
— so that agreement on those items could not be 
reached. The results, to some, can be taken as a 
barometer of the appropriate cost-benefit calcu- 
lation for legislating these items into employ- 
ment standards. That is, if provisions are not 
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sufficiently valued by workers to be bargained 
into collective agreements, then legislatures 
should be hesitant to mandate them into 
employment standards. 

While there is a degree of logic to this argu- 
ment, it is subject to a number of caveats. Being 
political institutions, unions tend to respond to 
the wishes of their median voting membership, 
likely to be middle-aged or older workers with 
seniority. With respect to hours of work, such 
employees may not be willing to give up over- 
time income or other items in return for the pos- 
sibility that other (likely junior) workers would 
be recalled, or new recruits hired. Similarly, vot- 
ing mechanisms may not adequately reflect the 
intensity of preferences of some workers. For 
example, the majority may not care about having 
the right to refuse overtime; however, it may be 
extremely important to a small minority that 
have certain family obligations. 

At a more pragmatic level, union leaders may 
find it difficult to “sell” their rank-and-file on a 
policy that restricts their overtime income in 
return for the possibility — perhaps a nebulous 
one — of new jobs being created and workers 
being recalled from layoff. Under such circum- 
stances, restrictions on overtime may not find 
their way to the bargaining table, especially 
because of their potential to create divisions 
within the rank-and-file. Similarly, innovative 
worktime arrangements may not find their way 
to the bargaining table either, because of a firm’s 
reluctance to innovate, given that competitors 
can simply emulate successful innovations. 

For these various reasons, it may not be possi- 
ble to regard collective agreements as a precur- 
sor to legislating employment standards. That is, 
it may be unreasonable to require such standards 
to be prominent in collective agreements before 
they are legislated for the whole workforce. 
Thus, while such standards need not be found in 
collective agreements before they are legislated, 
it is nevertheless useful to know the extent to 
which these standards prevail in collective agree- 
ments. 

This chapter, which provides an examination 
of the importance of hours-of-work and overtime 
issues in collective bargaining, relies mainly on a 
background report prepared for the Task Force 
by Eugene Swimmer, Morley Gunderson, and 
Doug Hyatt, entitled Collective Bargaining, 
Hours of Work, and Overtime. That report exam- 
ines the hours-of-work and overtime provisions 
in 893 major collective agreements covering 200 
or more employees as of July 1984 in Ontario. It 
documents the prevalence of hours-of-work and 
overtime provisions and analyzes their relation- 
ship to such factors as firm size, industry, union, 
region, job security provisions, and fringe benefi- 
ts. It also examines grievance-arbitration deci- 
sions pertaining to hours-of-work and overtime 


issues. The discussion in that report, and in this 
chapter, is based on the proportion of the 893 
major collective agreements with particular hours- 
of-work and overtime provisions. Unless other- - 
wise noted, a similar pattern prevails for the pro- 
portion of employees covered by those provisions. 


Scheduled Worktime, Overtime Premiums, 
Compensatory Time, and Paid Holidays 


The vast majority of collective agreements spec- 
ify an 8-hour day and 5-day week, after which 
overtime applies. More specifically, the 8-hour 
day prevails in 62 per cent of contracts, and the 
7.5-hour day dominates in 17 per cent of con- 
tracts. The 5-day week prevails in 80 per cent of 
contracts, the 40-hour week in 61 per cent, and 
the 37.5-hour week in 17 per cent of contracts. 
Clearly, the current legislative standard of 44 
hours per week, after which overtime must be 
paid, is less stringent than the standard in most 
collective agreements. Most agreements not only 
specify a more stringent weekly standard; they 
include daily standards (usually of 8 hours or 
less) as well as the 5-day workweek. 

The most common overtime premium in col- 
lective agreements is time-and-one-half for hours 
beyond the scheduled workday (usually of 8 
hours) or for Saturday work. Double time is the 
most prevalent premium for Sunday; work. 
Extra premiums for ‘‘excessive” overtime are 
not common, existing in about 20 per cent of the 
contracts: the special premium is usually double 
time after 4 hours of daily overtime have already 
been worked. For the overtime premium, then, 
collective agreements are similar to the legisla- 
tive requirement of time-and-one-half although 
the contracts are more stringent in that they 
require the premium for Saturday or Sunday 
work (even if the hours on those days are not 
sufficient to exceed the scheduled workweek); 
they often require double time for Sunday; and 
they occasionally apply an extra premium for 
“excessive” overtime. 

Allowing the employee the choice of compen- 
satory time-off in lieu of pay, at the premium 
rate, prevails in about 20 per cent of the con- 
tracts (covering 30 per cent of workers) for daily 
overtime. The proportions are much smaller for 
weekly overtime (13 per cent of contracts) and 
Saturday or Sunday overtime (less than one per 
cent of contracts). Clearly, although it does exist 
in collective agreements, compensatory time-off 
is not a common phenomenon. 

The number of paid holidays allowed in col- 
lective agreements tends to be higher than the 7 
provided for in the Employment Standards Act. 
Specifically, only 4.6 per cent of the contracts 
include fewer than 10 paid holidays, 52 per cent 
provide 10-11 days, 36 per cent provide 12-13 
days, and 6.5 per cent provide 14 or more days. 


Restrictions on Administering Overtime 


Collective agreements often restrict managerial 
discretion in the administration of overtime. As 
illustrated in Table 9.1, approximately half of 
the agreements allow workers the right to refuse 
overtime. (Unfortunately, the data do not indi- 
cate the extent to which this is a qualified right, 
restricted by such requirements as volunteers 
being available or the situation not being an 
emergency. Nor do the data indicate the hours 
after which this right applies, although presum- 
ably it is usually earlier than the legislated right 
to refuse, which applies after 48 hours.) The 
right to refuse in collective agreements is more 
prominent in small fir .as, in manufacturing, and 
among firms that extensively request special per- 
mits for overtime hours. There is also considera- 
ble variation by union, with the Canadian Auto 
Workers, Teamsters, and Steelworkers dispro- 
portionately having the right to refuse overtime. 
Approximately half of the collective agree- 
ments also limit management’s prerogative in 
the assignment of overtime by requiring that the 
overtime be distributed in some equitable fash- 
ion. The requirements for an equitable distribu- 
tion of overtime are disproportionately high in 
manufacturing, especially among the heavy per- 
mit users. Also, there is considerable variation 
by union, with the Canadian Auto Workers, 
Electrical Workers, Energy and Chemical Work- 
ers, and Steelworkers disproportionately requir- 
ing the equitable distribution of overtime. 
Requirements for the equitable distribution of 
overtime are less common in situations in which 
layoffs are to be in reverse order of seniority. 
This suggests that senior workers, when their 
preferences dominate the union, can protect 
themselves from layoffs and are less likely to be 
required to share the overtime equitably. 


Table 9.1 
Restrictions on Administration of Overtime 
Per Cent 
Contract Provision of Contracts 
Right to refuse overtime 49.6 
Equitable distribution of overtime 46.7 


Restrict overtime until layoffs recalled 2.5 
Worksharing required during slack periods 12.2 
Minimum overtime guarantees if called back: 


1-2 hours 4.4 
3 hours 20.3 
4 hours 40.7 
5+ hours 0.9 
Other 


3 
No provision § 14. 83.7 
Source: Swimmer, Gunderson and Hyatt (1987, Table 3). 
The original data source was Ontario Ministry of Labour 
collective agreements tapes. 
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On the matter of restricting the use of over- 
time to encourage worksharing, only 2.5 per 
cent of the agreements restrict management 
from scheduling overtime during slack periods 
until laid-off employees are recalled. Further, 
only 12 per cent require worksharing in the 
sense of requiring a reduction in hours or a shar- 
ing of work during slack periods. Some unions, 
however, have been extensively involved with 
worksharing arrangements; for example, 42 per 
cent of the Electrical Workers’ contracts require 
a reduction in hours or a sharing of work during 
slack periods. 

Almost 84 per cent of the contracts guarantee 
employees a certain minimum amount of over- 
time if they are required to return from home to 
work overtime at the plant; nearly half the con- 
tracts guarantee the equivalent of at least 4 hours 
of pay if called back to work overtime, and a fur- 
ther one-quarter guarantee 3 hours’ pay. 


Restrictions That Can Encourage Overtime 


Collective agreements, by making it difficult for 
employers to hire additional workers, may well 
include provisions that encourage the use of 
Overtime, especially when there is a temporary 
increase in demand. Since the collective agree- 
ments data do not contain information on the 
amount of overtime being used, it is not really 
possible to test this hypothesis. The data, how- 
ever, do provide some information on the preva- 
lence of provisions that could likely encourage 
the use of overtime by putting restrictions on the 
employer’s use of alternative sources of labour. 
Whether these are actual barriers — not simply 
potential ones — remains unknown. 

Table 9.2 illustrates that about three-quarters 
of the contracts, covering the same proportion of 
employees, have a restriction on subcontracting, 
on the use of nonbargaining unit employees, or 
on both. These restrictions can make it difficult 
for management to use such sources of alterna- 
tive employment should there be a temporary 
increase in demand, and this in turn can compel 
management to work its existing employees 
overtime. Table 9.2 also indicates the primacy of 
seniority in determining which employees are to 
be retained if there are layoffs. Approximately 
90 per cent of the contracts, covering almost 80 
per cent of employees, specify seniority to be a 
factor — in most cases, the primary factor. This 
means that if there is a temporary increase in 
demand, the employer is likely to have to recall 
the more senior people from layoffs — even 
though they may not be the particular people 
needed to do the work. Therefore, the employer 
may simply work the existing workforce over- 
time. Because that workforce is already retained, 
it is already capable of doing the existing work; 
hence, it can likely handle the additional work 
through overtime. 
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As the bottom panel of Table 9.2 indicates, 
severance pay, layoff benefits, or both prevail in 
about 30 per cent of the contracts, covering 
more than 50 per cent of employees. This means 
that employers may be reluctant to hire new 
workers in the face of a temporary increase in 
demand because severance pay or layoff benefits 
will be incurred if such employees are subse- 
quently laid off. (These are part of the quasi- 
fixed costs of hiring new workers, as discussed in 
Chapter 10.) This in turn may encourage 
employers to work their existing workforce over- 
time, rather than risk the additional costs associ- 
ated with subsequent layoffs. 


Table 9.2 


Contract Restrictions that May’Encourage 
Overtime 


Per Cent Per Cent 


Contract Provision of Contracts of Employees 


Restrictions on subcontracting and 
use of nonbargaining unit employees 


No restrictions 22.5 25.9 
Restriction on either 48.9 45.3 
Restrictions on both 27.6 28.8 


Importance of seniority in selection 
of employees to be retained if layoffs 


No provision 10.4 21.9 
Seniority a factor 20.6 14.8 
Seniority primary factor 69.0 63.3 


Severance pay or layoff benefit 


provisions 
No provision 68.7 47.3 
Either provision 20.2 31.0 
Both provisions leet PAY 


Source: Swimmer, Gunderson and Hyatt (1987, Tables 8, 
9, 10). The original data source was Ontario Ministry of 
Labour collective agreements tapes. 


Clearly, there are a number of contract provi- 
sions that potentially restrict new hiring or 
recalls from layoffs and encourage the working 
of overtime for existing employees. In most cir- 
cumstances, these are hard-won rights that are 
valued strongly by unionists and that may be 
important for a union’s very existence. In pro- 
tecting the jobs of union workers, these provi- 
sions can encourage the use of overtime at the 
expense of restricting recalls or new hires. 
Whether this occurs in practice is simply not 
known from existing collective agreements data. 


Some U.S. Evidence 


Ehrenberg and Schumann (1982, p. 129) pro- 
vide some data based on overtime provisions in 
major collective agreements in the United States 


as of 1976. They indicate the predominance of 
the time-and-one-half overtime premium on a 
daily and weekly basis as well as for weekend 
work, and the predominance of double time for - 
Sunday work. About 42 per cent of the contracts 
required the equal distribution of overtime, and 
18 per cent gave individuals the right to refuse 
overtime. These figures compare with 47 per 
cent and 50 per cent, respectively, in Ontario 
(Table 9.1). 

Ehrenberg and Schumann (1982, p. 130) pro- 
vide econometric evidence indicating that 
unionized workers receive a higher straighttime 
wage, other things equal, if they are subject to a 
mandatory overtime provision and do not have 
the right to refuse overtime. That is, in return 
for giving up the right to refuse overtime, they 
receive a compensating premium in their 
straight-time wage (the average magnitude being 
2.6 to 4.0 per cent of their wage). Conversely, to 
obtain the right to refuse, they give up some 
wages in the bargaining process. Interestingly, 
Ehrenberg and Schumann find that, unlike 
union workers, nonunion workers do not receive 
a higher straight-time wage in return for manda- 
tory overtime. This in turn offsets the compen- 
sating wage premium received by union 
workers, so that on average all workers do not 
receive a compensating wage premium for 
mandatory overtime. This leads Ehrenberg and 
Schumann (1982, pp. 138-39) to suggest that 
“the absence of such compensating wage differ- 
entials clearly strengthens the case for legislated 
prohibitions against mandatory overtime.” That 
is, the market fails to compensate workers for 
such an undesirable working condition; hence, 
the case is strengthened for government inter- 
vention. As Ehrenberg and Schumann point out, 
however, this applies mainly for nonunion work- 
ers, since unionized workers and newly hired 
workers do receive a compensating wage for not 
having the right to refuse overtime. 


Grievance Arbitration on Overtime 


Provisions in collective agreements can be sub- 
ject to differences in interpretation by union and 
management. Under such circumstances, the 
parties may have to go to arbitration for a ruling. 

As indicated in Swimmer, Gunderson, and 
Hyatt (1987), overtime issues are not a major 
source of such grievance-arbitration cases in 
Ontario. They occur less commonly than issues 
pertaining to discharge, discipline, seniority, 
and wages (the subjects of about two-thirds of 
the cases). For example, in 1983 overtime issues 
were the subject matter of 3.6 per cent of arbi- 
tration cases, compared with discharge and dis- 
cipline (36.3 per cent), seniority (19.2 per cent), 
and wages (9.8 per cent). Somewhat surprising- 
ly, overtime issues appear to have declined in 
relative importance in spite of the increase in 


Overtime usage. For example, overtime issues 
comprised 7.7 per cent of arbitration cases in 
1975, compared with 3.6 per cent in 1983. This 
could reflect the fact that there are fewer dis- 
putes when overtime is more readily available. 

Table 9.3 indicates that the most common 
subjects of grievance-arbitration cases pertaining 
to overtime involved the definition of such con- 
cepts as the workweek, the overtime trigger, and 
overtime itself. Issues pertaining to entitlement 
to overtime and the distribution of overtime 
together constituted approximately 25 per cent 
of the cases, indicating that overtime is suffi- 
ciently desired by some workers that disputes 
arising over its allocation are quite common. A 
substantial number of workers, however, do not 
desire the overtime, illustrated by the fact that 
14 per cent of the arbitration cases arise because 
workers want the individual right to refuse over- 
time rather than have it compulsory. Clearly, 
some workers want the overtime (hence, the dis- 
putes over how it is to be allocated), and others 
do not want to have to work overtime (hence, 
the disputes over its being compulsory). This is 
consistent with the notion that flexible hours-of- 
work arrangements would be desirable, so as to 
accommodate the varying preferences of work- 
ers: 


Table 9.3 

Subject Matter of Reported Overtime Awards, 

Ontario, 1980-1986 

Per Cent 

Subject of Award of Cases 
Daily/weekly definition of workweek and 
overtime trigger 19 
Definition of overtime 16 
Compulsory overtime 14 
Entitlement to overtime 14 
Overtime pay 14 
Remedies for redress 14 
Distribution of overtime 11 


Source: Swimmer, Gunderson and Hyatt (1987). The 
original data source was Labour Arbitration Cases, vols. 
1-30 (Toronto: Carswell), 1980-86. 


Some Policy Implications 
Reducing the legislative standard workweek 
from its current level of 44 hours to 40 hours 
would reflect what is occurring in collective bar- 
gaining. For that reason, it would have little 
impact on the unionized sector, where the stan- 
dard workweek is typically equal to or less than 
40 hours. 

The current legislated time-and-one-half pre- 
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mium is also the norm in the unionized sector. 
Keeping it at that level would keep it slightly 
“behind” the unionized sector, where that pre- 
mium often exists for any weekend work, where 
a double-time premium for Sunday work is com- 
mon, and where an extra premium for “‘exces- 
sive overtime’’ occasionally exists. 

Ministry of Labour data show that the right to 
refuse overtime, which currently exists in the 
legislation after 8 and 48 hours per week, exists 
in about half of the contracts of the unionized 
sector. Although there are no data on when the 
right to refuse applies in collective agreements, 
it is likely to be before the legislated 48 hours 
per week. Therefore, more stringent legislation 
would reflect what occurs in a substantial por- 
tion of the union sector. Further justification for 
making the legislation more stringent may be on 
the grounds that nonunion workers do not 
appear to receive a compensating wage for not 
having the right to refuse overtime. 

The fact that requirements for the equitable 
distribution of overtime prevail in about half the 
agreements suggests that some consideration 
could be given to legislative requirements in that 
area — although there may well be difficulties 
monitoring and enforcing the distribution of 
overtime in the nonunion sector. This was not, 
however, an issue that sparked the current pub- 
lic concern about overtime in Ontario. 

Rather, this concern about overtime was 
largely sparked by the apparent anomaly of some 
people working considerable overtime while 
others were unemployed, or even on layoff from 
the same establishment. Collective bargaining 
does not seem a viable vehicle for dealing with 
that particular broader social concern, as evi- 
denced by the lack of provisions restricting over- 
time in the event of layoffs as well as the lack of 
worksharing provisions in slack periods. There- 
fore, legislative changes to reduce overtime 
could not, as a worksharing measure, be justified 
on the grounds of reflecting the norm of collec- 
tive bargaining. Rather, they would have to be 
justified on the grounds of leading what goes on 
in collective bargaining, perhaps because the 
internal union trade-offs are simply not able to 
deal with that issue. 

The considerable variation in the pattern of 
overtime provisions across the various unions 
suggests that there is not a consensus on a uni- 
form approach to dealing with overtime. This in 
turn suggests the need for a flexible approach 
that meets the divergent preferences and con- 
straints of the different groups. 

The fact that overtime is not a major source of 
grievance arbitration — and that there continues 
to be a decline in the number of such cases — 
suggests that conflict over the administration of 
overtime regulations is not likely to be a problem 
if overtime is further regulated. 
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SUMMARY OF PRACTICES UNDER COLLECTIVE 
BARGAINING 


Examining the way in which hours-of-work and 
overtime issues are handled in collective bargatn- 
ing is important for a number of reasons: (1) more 
than 50 per cent of the Ontario workforce 1s cov- 
ered by collective agreements and hence directly 
affected by them; (2) a substantial portion is also 
indirectly affected; (3) the effect of changes in 
employment standards will depend upon whether 
they are already exceeded in the union sector and 
elsewhere; (4) the union sector 1s an important 
component of the community norm and it may 
provide a leading-edge example; (5 ) knowing 
what goes on in the union sector 1s important 
whether one believes that employment standards 
should reflect the community norm, offer a mini- 
mum safety net, or provide a leading-edge exam- 
ple. 

The vast majority of collective agreements specify 
the 8-hour day or less and the 40-hour week or 
less as the scheduled hours after which overtime 
applies. Therefore, the current legislative stan- 
dard of an overtime premium after 44 hours per 
week has little if any effect on the unionized sec- 
tor. Going to a 40-hour trigger would have more 
of an effect, but 1t would not be substantial. 

By far the most common overtime premium in col- 
lective agreements 1s time-and-one-half. Collec- 
tive agreements often exceed the legislative 
standard, however, requiring the premium for 
weekend work, often requiring double time for 
Sunday, and occasionally requiring an extra pre- 
mium for “excessive”’ overtime. 

Compensatory time-off at the premium rate pre- 
vails in 20 per cent of the contracts, covering 30 
per cent of the workforce. 

The right to refuse overtime and the requirement 
for an equitable distribution of overtime each pre- 
vails in about half of all agreements. 

Only 2.5 per cent of all agreements restrict man- 
agement from scheduling overtime during slack 
periods until laid-off employees are recalled, and 
only 12 per cent require worksharing 1n the sense 
of a reduction in hours or a sharing of work dur- 
ing slack periods. 

Almost 84 per cent of the contracts guarantee 
employees a certain minimum amount of over- 
time, usually 3 or 4 hours, if they are required to 
return from home to work overtime. 

Collective agreements often contain provisions 
that can limit subcontracting, restrict the use of 
nonbargaining unit employees, and, in the face of 
layoffs, require seniority considerations as well as 
severance pay or layoff benefits. Such provisions 
in turn can provide an incentive for employers to 
work their existing workforce overtime rather than 
hire new recruits or recall workers from layoff. 
Overtime issues are not a major source of griev- 
ance arbitration, and they appear to be declining 


over time. Almost 25 per cent of the cases 
reviewed involved disputes over entitlement to 
overtime and the distribution of overtime, suggest- 
ing that overtime 1s highly desired by many. A. 
significant number of cases (14 per cent) were also 
over the individual right to refuse overtime, sug- 
gesting that many others do not want the over- 
time. This highlights the importance of flexible 
work arrangements, geared to the different prefer- 
ences among workers. 

Reducing the legislative standard workweek from 
44 hours to 40 hours would reflect what 1s occur- 
ring in collective bargaining, and for that reason 

would not have a significant impact on the unton- 

ized sector. 

Keeping the legislative overtime premium at time- 

and-one-half would keep it slightly “behind” 

what exists in collective bargaining. 

Extending the right to refuse overtime below tts 

current weekly level of 48 hours likely would 

reflect what is happening in collective bargaining. 

There appears some justification for this on the 

grounds that nonunion workers do not receive a 

compensating wage premium for not having that 

right. 

Restricting overtime as a worksharing device can- 

not be justified on the basis of collective agree- 

ments, since overtime with restrictions are rarely 

in the agreements. 


CHAPTER 10 


Theoretical Reasons for Existence 


of Overtime 


Policy initiatives to regulate the amount of over- 
time must be built upon an understanding of 
why overtime exists in the first place. Otherwise, 
there is the danger that the policy initiatives will 
simply deal with the symptoms rather than the 
underlying causes of the problem. An under- 
standing of the causes will also aid in predicting 
whether overtime will increase or decrease over 
the years, as the underlying causes themselves 
change. This in turn will help in determining 
whether overtime is a permanent or temporary 
phenomenon. If it is temporary, then much of 
the problem may disappear before policy initia- 
tives are put in place to deal with the phenome- 
non. 

Any explanation of why overtime exists 
should be able not only to account for its time 
pattern (that is, its trend and_ cyclical 
fluctuations) but also to show why it varies 
across firms, industries, occupations, regions, 
countries, and types of workers. This is a tall 
order and one that is not likely to be filled 
through any single interpretation. 

The purpose of this chapter is to discuss the 
variety of explanations that have been advanced 
to explain the existence of overtime. At this 
stage the emphasis is not on the empirical evi- 
dence, but rather on the plausible explanations 
that have been advanced. The following chapter 
deals with empirical evidence on the relative 
importance of the reasons for overtime. 


Determinants of Employers’ Use of Overtime 


Based upon the academic literature, surveys, the 
briefs to and public meetings of the Task Force, 
and the experience of labour standards person- 
nel, the reasons for the use of overtime by 
employers can be conveniently grouped into five 
main categories: short-run, temporary needs; 
spreading of quasi-fixed costs; skill shortages; 
uncertainty; and restrictions on the use of alter- 
natives. 


Short-Run, Temporary Needs 

Overtime is obviously associated with an 
increase in the demand for labour. Such a 
demand increase can come from an increase in 
the demand for a firm’s product — for example, 
from seasonal requirements, a flood of new 
orders, or the need to replace lost inventories 
after a strike. Alternatively, an increased 
demand for labour could come from a need for 
the kind of emergency work associated with the 
breakdown of machinery and equipment. It 
could also come from a need to replace other 
workers who are absent, on vacation or because 
of illness. In all these cases, theré is some exter- 
nal event that increases the demand for workers. 

Such an increase in the demand for labour can 
be met in several ways. The important question 
is, why does the firm work some of its existing 
workforce overtime rather than hire new 
employees or perhaps recall some of its employ- 
ees who are on layoff? Stated another way, why 
does the firm choose to expand its labour input 
through increasing hours of work rather than 
increasing employment, especially when the 
extended hours may be at premium rates and 
quite possibly entail fatigue effects? In essence, 
there must be something different about the 
existing employees relative to new hires or 
recalls. 

Thus, although overtime is often associated 
with short-run, temporary needs, such needs 
could be met by a number of employment-ex- 
panding procedures (recalls, temporary help 
agencies, subcontracting, part-time employees, 
additional shifts, or the use of a permanent cadre 
of employees to fill different temporary posi- 
tions). Even temporary needs could be filled by 
hiring new employees, provided they were com- 
parable to existing employees in terms of skills 
and costs. 


Spreading of Quasi-Fixed Costs 
Economists (for example, Ehrenberg 1971, 
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Ehrenberg and Schumann 1982, Hart 1984) 
have tended to emphasize the importance of 
quasi-fixed costs associated with the employ- 
ment of additional employees as a major deter- 
rent to new employment. Some of these costs are 
fixed per employee; these include recruiting, hir- 
ing, training, vacation pay, holiday pay, and sick 
leave. Other costs may disproportionately 
increase if the firm expands its labour input by 
hiring more workers instead of working its exist- 
ing workforce longer hours. 

Quasi-fixed costs may be the unintended 
byproduct of growing fringe benefits, many of 
which are on a per employee basis and are inde- 
pendent of hours worked. This is the case with 
employers’ contributions to health care or life 
insurance plans. In other cases, these costs may 
be the unintended byproduct of government-im- 
posed payroll taxes that are used to finance such 
social programs as workers’ compensation, 
unemployment insurance, or public pensions. 

These latter social programs have elements of 
variable costs in the sense that employer contri- 
butions are a certain percentage of earnings. If 
they were based upon earnings exclusively, then, 
other things equal, the employer would be indif- 
ferent between either expanding the hours of 
existing employees or expanding employment. 
Other things equal (for example, wages, produc- 
tivity, training costs), either option would 
increase payroll costs by the same proportion, 
and that in turn would increase employer contri- 
butions to such social programs by the same pro- 
portion. There is also a fixed cost component, 
however, because of the ceiling on the employ- 
ee’s earnings, beyond which contributions are 
not made. 

In such circumstances, it is less costly for 
employers to work their existing employees 
longer hours (because no further employer con- 
tributions are required) than to hire new 
employees and incur such payroll taxes. In 
essence, the ceilings on the earnings beyond 
which no further employer contributions are 
required convert a variable cost into a quasi- 
fixed cost, and hence create an incentive for 
employers to amortize those quasi-fixed costs 
over longer hours rather than incur them by hir- 
ing new employees (Meltz, Reid, and Swartz 
1981; Reid 1985, 1987b). 

Even expected termination costs may be con- 
sidered quasi-fixed costs to the extent that they 
are anticipated at the time of the hiring decision. 
That is, firms may be reluctant to hire a new 
employee if they may incur fixed costs associated 
with his or her termination. Such fixed costs 
could occur in the form of severance pay, 
advance notice requirements, or the possibility 
of a wrongful dismissal case through the courts 
or unjust dismissal proceedings through statu- 
tory employment standards provisions. In such 


circumstances, employers may prefer to work 
their existing workforce overtime rather than 
hire new workers and risk the possibility of such 
termination costs. Obviously, such termination - 
costs serve other social objectives. They may, 
however, deter new hiring and lead to more 
overtime for existing employees. 


Skill Shortages 

Employers may have to work their existing 
employees overtime rather than hire new work- 
ers because the new workers may not have the 
skills required for the work. That is, there may 
be a mismatch between the skill requirements of 
the job and the skills of those on layoff or of the 
unemployed. This is especially the case if the 
demand increase is short term or if there is 
uncertainty about how long it will be sustained. 
In such circumstances, the firm may be reluctant 
to train the new recruits for the jobs, given their 
possible short-term nature. It may simply be less 
costly to work the existing employees overtime. 

Obviously, the skill mismatch issue is closely 
connected with the viability of training or mobil- 
ity programs to match workers with jobs. That 
is, the overtime issue is intricately tied to other 
employment-related issues including training 
and mobility, as well as to the previously dis- 
cussed policies that created quasi-fixed costs 
associated with hiring new employees. 

The skill shortage issue is also related to the 
rapid technological changes that are occurring 
throughout many industries. These changes may 
make some jobs obsolete, but at the same time 
they may increase the demand for other special- 
ized occupations associated with installing and 
operating the new technology. Until these short- 
ages can be filled by other mechanisms to attract 
new workers — training, mobility, job redesign, 
immigration, wage increases — overtime may be 
used to fill the void. Again, this is the case espe- 
cially if there is some uncertainty over the per- 
manency of the shortage. If the shortage 
disappears, many of these alternatives to over- 
time may be difficult to institute or reverse. 

The skill shortage issue is one that differs by 
occupation, but it is obviously most serious in 
the case of skilled jobs that require a substantial 
training period. Certain shortages of skilled jobs 
can also create bottlenecks in the production 
process, preventing the employment of comple- 
mentary workers if the skill shortages are not 
met, perhaps through overtime. As discussed in 
Chapter 4, this situation creates a dilemma for 
officials granting permits; if they do not grant 
the overtime permit for certain skilled jobs, 
other jobs could be in jeopardy. 

The skill shortage issue is also intricately 
related to the job-creation potential of policies to 
reduce overtime. (This will be discussed in 
detail in Chapter 12.) If, because of skill mis- 


matches, the reduction of overtime hours cannot 
be filled by new hires, then the job-creation 
potential of overtime issues is severely curtailed. 


Uncertainty 

Many of the previously discussed reasons for the 
use of overtime were related to uncertainty, 
‘especially uncertainty over the permanency of 
the demand increase. If the demand increase is 
expected to be permanent, then employers are 
more likely to incur the quasi-fixed costs associ- 
ated with hiring new workers. In contrast, if the 
demand increase is expected to be only tempo- 
rary, then employers are more likely to use over- 
time to bridge the gap, or until they are more 
certain about the longevity of the demand 
increase. 

In recent years, firms have faced increased 
uncertainty associated with such factors as for- 
eign competition, technological change, energy 
price changes, de-industrialization, and input 
price changes. In such circumstances, firms are 
often reluctant to make permanent investments 
in new capital and plants, at least until their rela- 
tive position in the market stabilizes. In the 
interim, they may work a substantial portion of 
their workforce overtime. 

Similarly, to meet current demands, indus- 
tries that may expect substantial downsizing in 
the future (automobile production, for example) 
may prefer to use overtime than to hire new 
workers who subsequently will be laid off. If the 
downsizing occurs, workers are more likely to 
accept a reduction in their overtime hours than 
to face substantial layoffs. This is especially the 
case for industries where skills are not likely to 
be transferable. That is, there may be the per- 
ception that, should downsizing occur, there is 
little sense in training new workers in skills that 
will not be usable elsewhere. 


Restrictions on the Use of Alternatives 
Numerous alternatives exist to meet the demand 
increases that can lead to overtime. Such alterna- 
tives include new hires, recalls from layoffs, 
extra shifts, subcontracting, building up inven- 
tories, training, searching outside the region or 
country, job redesign, or increasing wages to 
attract new personnel. Any impediments to the 
use of these alternatives can increase the use of 
overtime. 

Some impediments may inherently be a part 
of the alternative, as is the case with the quasi- 
fixed costs associated with hiring new workers. 
Others may be the byproduct of private and 
public policies. For example, if employer- or 
government-supported training is inadequate to 
meet training needs, then overtime work for 
those workers whose skills are in short supply 
may be a natural byproduct. 

Business procedures, such as the trend toward 
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just-in-time delivery, may also affect the use of 
overtime. That is, fluctuations in demand could 
be filled by inventories. In slow times, invento- 
ries can be built up by a permanent cadre of 
employees working regular hours. These inven- 
tories could then be used to meet unusual 
demand increases in other periods — they pro- 
vide a buffer, enabling fluctuating demand to be 
filled by a constant number of employees with- 
out recourse to overtime. A reduction in the use 
of inventories as a buffer could lead to an 
increase in the use of overtime hours. The 
reduction in the use of inventories may itself 
have come about because of a rise in interest 
rates or the introduction of procedures such as 
just-in-time delivery: 

The use of alternatives to overtime may be 
impeded by provisions in collective agreements 
that restrict subcontracting, the use of part-time 
workers, or the recall of workers on the basis of 
anything but seniority. These provisions, often 
won by unions as a basic element to provide a 
degree of job security, can restrict the hiring of 
new workers or even the recall of workers with 
seniority, if their skills do not match the require- 
ments of the job. In such circumstances, existing 
workers may work overtime, especially if the 
demand increase is not regarded as sufficiently 
long term to merit the use of full-time as 
opposed to part-time workers, or if the work is 
to be done in-house as opposed to being subcon- 
tracted. 

Restrictions on immigration may make it diffi- 
cult for employers to rely on new immigrants to 
fill bottlenecks created by a shortage of skilled 
workers. Such restrictions were imposed in part 
to encourage the development of indigenous 
training and sources of skilled labour. Until that 
training emerges, however, overtime may be a 
viable alternative. Similarly, to clear certain skill 
bottlenecks, employers could raise wages to 
attract new workers, although that may be 
extremely costly if, for reasons of internal equi- 
ty, the higher wages also have to be paid to the 
incumbent workers in those jobs. In such cir- 
cumstances, the firm simply may find it cheaper 
to work the existing workforce overtime. 

Clearly, numerous impediments can exist that 
restrict the use of alternatives to overtime. In 
many circumstances, these alternatives are the 
unintended byproducts of other legitimate poli- 
cies. Nevertheless, through restrictions on the 
use of alternatives to overtime, such policies can 
clearly lead to an increased usage of overtime. 


Employee Considerations 


The previous discussion focussed on employers’ 
reasons for preferring to use overtime rather 
than alternatives, including the hiring of new 
workers. Many of the reasons are shared by 
employees. 
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For example, employees also incur fixed or 
start-up costs associated with going to work. 
Such costs may occur in the form of commuting 
time or the cost of transportation or daycare. 
These costs may be fixed, independent of the 
hours one works, or they may have a fixed com- 
ponent as well as a component that increases 
with hours of work. For example, although day- 
care costs may vary with the hours that the child 
is in daycare, there may be a fixed component in 
terms of finding suitable daycare or getting the 
child to and from the daycare, or because the 
hourly rate is higher for short-term daycare. 

In such circumstances, many employees may 
prefer to work long hours to spread the fixed 
costs (especially commute time) over a longer 
workday. As discussed in Chapter 2, much of 
the levelling off of the decline in the workday at 
8 hours may reflect a desire to take increased lei- 
sure in such forms as delayed entry into the 
labour force, early retirement, increased vaca- 
tions or holidays, or even a shorter workweek. 
Workers can amortize their quasi-fixed costs 
over a longer workday while using the additional 
income to take their leisure at other times. 

Given the quasi-fixed costs associated with 
labour market work, some families may prefer to 
amortize those fixed costs by having one mem- 
ber work longer hours in the labour market and 
the other work in the household. This saves on 
the fixed costs that would be incurred if both 
engaged in labour market work. It does mean, 
however, that the one party working in the 
labour market may prefer, and in fact actively 
seek and even rely upon, the overtime work. 


Why an Overtime Premium? 


The previous discussion suggested that overtime 
may prevail because of temporary demand 
changes, fixed costs, skill shortages, uncertainty, 
and restrictions on the use of alternatives to 
overtime. Basically, however, these are explan- 
ations of why some individuals may work long 
hours. They do not really tell us why some of 
those long hours are worked as part of a regular 
work schedule and others are worked as over- 
time. In other words, if a person is regularly 
working a 10-hour day (for example, 8 hours at 
the regular rate of pay and 2 at an overtime pre- 
mium), why wouldn’t the firm simply give the 
person the same daily take-home pay but at a 
straight-time wage that is a weighted average of 
the regular pay for 8 hours plus the overtime pay 
for the additional 2 hours? 

In part, the answer is that the overtime pre- 
mium is likely to induce workers to accept the 
Overtime voluntarily, because otherwise they 
forgo the high overtime premium. In contrast, if 
the same straight-time wage were paid for all 10 


‘hours, then workers would only forgo the 


straight-time wage for not working the last 2 


hours. In essence, the two-part price system of a 
regular and overtime wage is more likely to 
induce the voluntary acceptance of overtime 
than is a single straight-time wage for all 10 | 
hours. 


Possible Explanations for Persistence of 
Overtime 

The fact that a number of the determinants of 
overtime have changed over the years may help 
explain the prevalence of overtime in spite of 
high unemployment. As well, it may explain the 
substantial amount of overtime that appears to 
be worked in certain sectors, notably in auto- 
mobile production. 

In recent years, Ontario has been undergoing 
a period of expansion and perhaps cyclical 
growth that can give rise to a demand for over- 
time hours. Not knowing whether the increased 
product demand is permanent, employers may 
be reluctant to expand their workforce. Their 
reluctance is compounded by the increased 
uncertainty associated with foreign competition, 
technological change, and their relative position 
in the ever-changing world market. Faced with 
such uncertainty and the possibility of ultimate 
downsizing, employers may be reluctant to 
expand their workforce, especially given the 
fixed costs of recruiting, hiring, training, and 
possible subsequent termination of many 
employees. Employers may also be reluctant to 
engage in training or extensive searches for new 
employees to fill skill shortages. 

Given the growing prevalence of just-in-time 
delivery, inventories may serve less of a buffer 
than in the past. Firms also may be faced with 
restrictions in their collective agreements that 
make it difficult to meet the demand increase by 
hiring part-time workers or subcontracting or 
recalling workers on the basis of criteria other 
than seniority. Furthermore, new hires may give 
rise to increased fringe benefit costs and 
employer contributions to such items as work- 
ers’ compensation, unemployment insurance, 
and pensions. 

Faced with these uncertainties and cost 
increases associated with expanding their work- 
force, firms simply may decide to work their 
existing workforce longer hours, even if this 
means overtime premiums and possible fatigue 
effects. Once the picture clears, however, 
employers may re-evaluate their needs for their 
permanent workforce. 

This suggests the possibility that much of the 
overtime may be temporary — associated with 
the recent uncertainty over changing market 
conditions and technology, superimposed upon 
a situation of growing fixed costs associated with 
the hiring of new employees. Our analysis also 
suggests, however, that much of the overtime 
increase may be a more permanent response to 


an economy that may be continually associated 
with uncertainty and the need to be flexible in a 
rapidly changing world. Overtime may simply 
be a component of more flexible work arrange- 
ments, including arrangements involving hours 
of work. In essence, theoretical reasoning alone 
cannot easily explain the prevalence of overtime 
and whether it is likely to be temporary or per- 
manent. . 


SUMMARY OF THEORETICAL REASONS 


© It 1s important to have an understanding of the 
underlying causal reasons for the existence of 
overtime. Otherwise, we would not be able to pre- 
dict changes 1n the patterns of overtime and rec- 
ommend policies that may alter its use by 
affecting its causes and not just 1ts symptoms. 

© Such explanations must be able to account for the 
trend and cyclical fluctuations of overtime, as 
well as its variations across firms, industries, 
occupations, countries, and types of workers. 

© Most of the explanations for the existence of over- 
time can be grouped into five categories: short- 
run, temporary needs; spreading of quasi-fixed 
costs; skill shortages; uncertainty; and restrictions 
on the use of alternatives. 

© Short-run fluctuations in demand — for example, 
because of emergencies or seasonal fluctuations — 
obviously can give rise to the need for overtime. 
The question remains, however, as to why the 
firm does not meet that new demand by new hires 
or recalls from layoffs. 

© Quasi-fixed costs associated with new hires can 
discourage the hiring of new employees and 
encourage the firm to amortize these costs by 
working its existing employees overtime. Such 
quasi-fixed costs can arise from numerous sources: 
recruiting, hiring, training, and expected termina- 
tion costs; paid time-off from work; fringe benefits 
that are given on a per employee basis; or 
employer contributions to workers’ compensation, 
unemployment insurance, or public pensions. 

© Skill shortages can lead to overtime for workers 
who have the skills that are in short supply; new 
workers or those on layoff may not possess the req- 
uisite skills to substitute for those doing the over- 
time work. Skill shortages can emanate from the 
rapid technological and industrial changes that 
are occurring, and from the inability of the train- 
ing system to provide the required skills. 

© Uncertainty can compound each of the previously 
discussed reasons for using overtime. Uncertainty 
may stem from a number of concerns of firms: the 
permanency of demand changes; their own rela- 
tive position in the product markets; expected ter- 
mination costs associated with downsizing; or 
skill shortages arising out of technological change 
or the inability of the training system to deliver 
skilled workers. Faced with such uncertainties, 
firms may simply opt to work some of their exist- 
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ing workforce overtime, at least until the picture 
clears. 

Overtime may also be used because of impedi- 
ments to the practice of alternatives to overtime. 
Restrictions against subcontracting or the use of 
part-time workers may exist in collective agree- 
ments. Fust-in-time delivery systems reduce the 
use of inventories, which in turn can increase the 
use of overtime as an alternative to inventories to 
serve as a buffer for demand changes. Skill short- 
ages may prevail because of immigration restric- 
tions. They may also exist because of a reluctance 
on the part of the firm to raise wages to attract 
new workers since that may disturb the internal 
relative wage structure. 

Employees may also experience quasi-fixed com- 
muting or daycare costs associated with getting to 
work, which may induce them to want to work 
long daily hours and to take their leisure time in 
such other forms as longer vacations or delayed 
entry into or early retirement from the labour 
force. 

The fact that a number of the determinants of 
overtime have changed over the years may help 
explain the prevalence of overtime in spite of high 
unemployment, as well as explain the permanent 
amount of overtime that seems to be worked in 
some sectors, notably in automobile production. 
To the extent that some of these changes are tem- 
porary, the recent prevalence of overtime may be 
temporary. It is very difficult, however, to deter- 
mine the temporary or permanent nature of many 
of the phenomena that give rise to overtime, not- 
ably: recent economic expansion; growth of qua- 
si-fixed nonwage labour costs; skill shortages; 
uncertainty about foreign competition and techno- 
logical change; and impediments to the use of 
alternatives to overtime. 

Without further knowledge about the temporary 
or permanent nature of these changes in the under- 
lying determinants of overtime, it is simply not 
possible to predict whether the use of overtime will 
grow or dissipate. 
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CHAPTER 11 


Empirical Evidence on Reasons 


for Overtime 


The preceding chapter focussed on various rea- 
sons that have been advanced regarding the use 
of overtime and why it may vary over periods 
and by industry, firm, individual, and even 
country. The emphasis of that chapter was 
theoretical — examining short-term needs, qua- 
si-fixed costs, skill shortages, uncertainty, and 
restrictions on alternatives. The focus of this 
chapter is on the empirical evidence that exists on 
the reasons for overtime. 


Employer Reasons for Overtime 


As part of its procedure for granting special 
excess hours permits (those issued after the ini- 
tial 100-hour permit has been used), the Ontario 
Ministry of Labour requires firms to indicate 
their reasons for requesting the special permits. 
Table 11.1 lists these reasons, in descending 
order of relative importance, for the 80 estab- 
lishments in Ontario that obtained the 249 spe- 
cial excess hours permits during 1983. The 
reasons for the overtime hours were obtained 
either from the letters requesting the permits or 
from a subsequent telephone interview. 
Unfortunately, it is not a straightforward job 
to translate the employer response into the type 
of plausible reasons advanced in Chapter 10 — 
short-term needs, quasi-fixed costs, skill short- 
ages, uncertainty, and restrictions on alterna- 
tives. Nor is it obvious that these categories can 
capture the underlying reasons for the use of 
overtime. For example, how would employers 
respond if they used overtime rather than hiring 
new workers because uncertainty about their 
long-run position in the market and because new 
workers implied substantial quasi-fixed costs? In 


spite of these caveats, Table 11.1 does provide. 


considerable information on employer reasons 
for using overtime. 

Most of the reasons behind permit requests 
pertain to meeting what are likely to be short- 
term, temporary demands. For example, the 
first three reasons (meeting increased prod- 


Table 11.1 
Reasons for Requesting Special Permits, Ontario, 


1983 
Per Cent 


Reason 


neet increased production anddemand 27.4 


Re : rganization, new products, 11.8 
Seasonal pattern —«8B8 
To maintain high Breducticn SERRE 7.4 
Specialized skills needed 6.8 
Collective agreement restricts part- -time 6.5 
Absenteeism, vacations, sickness 6.2 
Todo maintenance work : 4.1 
Change of work schedules _ 35 
To prepare production equipment PAS 
Shortage of skilled workers 23 
Excessive amount of voluntary overtime 23 
Shortage of materials and parts 1.8 
To meet deadlines and clear cates 15 
Training period 212 
Irregular working hours 0.9 
Full use of machines 0.9 
Unexpected emergency 0.6 
To balance production runs 0.6 
Handling of product SrIpPIOg 0.6 
Other reasons | 20 
TOTAL 100.0 


Source: Ontario Ministry of Labour. 


uction, reorganization and new products, sea- 
sonal demands) account for about 48 per cent of 
the responses for using overtime. Absenteeism, 
vacations, sickness, and maintenance work 
account for a further 10 per cent. Although these 
reasons may be associated with short-term, tem- 
porary demands, it is not clear how short-term 
or temporary the needs will prove. The need to 
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meet increased production demands obviously 
can extend for a long period, as can reorganiza- 
tion and seasonal work. Absenteeism, vacations, 
sickness, and maintenance work can be perman- 
ent features of the employment environment as 
well, especially for those large firms that tend to 
request the special permits. Regardless of 
whether the demand changes are temporary or 
permanent, however, the question still remains: 
why does the firm choose to use overtime rather 
than hiring new workers or recalling workers 
from layoff? The reasons are likely to be a neces- 
sary but not sufficient condition for the existence 
of overtime; they are consistent with the fixed- 
cost and uncertainty explanations for the use of 
overtime, but they by no means “prove” that 
these are the underlying causes of the use of 
overtime. 

According to the tabulated responses, skill 
shortages are an important, but by no means 
dominant, reason for the use of overtime, given 
in almost 10 per cent of the cases (specialized 
skills requirements, 6.8 per cent; shortage of 
skilled workers, 2.3 per cent). Restrictions in 
the collective agreement on the use of part-time 
workers (6.8 per cent of the cases) is another 
important reason for the use of overtime. It is 
difficult to know if any of the other explanations 
stem indirectly from restrictions on the use of 
alternatives to overtime. 

In April 1986, the Canadian Federation of 
Independent Business conducted a survey of its 
member establishments and included a number 
of questions pertaining to overtime. Approxi- 
mately 5,000 of the 35,000 independent Cana- 
dian-owned small businesses responded (about 
98 per cent of these businesses have fewer than 
100 employees and 74 per cent have fewer than 
20 employees). Table 11.2 indicates the most 
important reasons given for using overtime, 
listed in descending order of relative impor- 
tance. 

Clearly, meeting short-run, temporary needs 
associated with peak periods is by far the domi- 
nant reason for using overtime, and _ this 
response is consistent with the pattern for those 
firms requesting special permits (Table 11.1). 
Using overtime to fill in for absenteeism, vaca- 
tion, and sicknesses was much more prominent 
for small business (27.3 per cent) than for firms 
requesting permits (6.2 per cent). This result is 
understandable, given that small businesses usu- 
ally do not have standby or alternative workers 
for such purposes. 

From the responses to the questionnaire, it is 
difficult to determine the importance of quasi- 
fixed nonwage labour costs in encouraging the 
use of overtime as opposed to new hires in the 
small business sector. The direct response to the 
question of using overtime to “save costs of tax- 
es, benefits, and hiring” was cited in only 6.0 


Table 11.2 


Reasons For Scheduling Overtime, Ontario Small 
Businesses, 1986 


Per Cent 
Reason of Firms 
To handle peak periods 84.1 
Absenteeism, vacation, sickness 27.3 
Difficult to hire and train 26.3 
Employees want extra income 1S )3. 
To fill in until more staff hired 12.9 
To save costs of taxes, benefits, hiring 6.0 
Other 13.8 
TOTAL? 183.9 


® Total exceeds 100 per cent because firms could specify 
more than one reason. 


Source: Canadian Federation of Independent Business 
(1986); based upon 5,008 responses to CFIB’s provincial 
survey conducted April 1986. 


per cent of the cases; indirectly, however, the 
quasi-fixed costs of hiring, training, and fringe 
benefits could still lie behind the use of overtime 
to “handle peak periods” (84.1 per cent of 
cases), because it is “difficult to hire and train”’ 
new workers (26.3 per cent), or because of the 
need to “‘fill in until more staff is hired” (12.9 
per cent). On the other hand, it is also possible 
that the quasi-fixed costs simply are not so 
important in the small business sector, perhaps 
because its firms have more modest benefit pack- 
ages and thus less need to spread fixed costs over 
longer hours. 

In his background study for the Task Force, 
Lazar (1987) reported on a brief survey sent to 
administrators of state labour legislation in the 
United States. In his survey, he asked their per- 
ception of why companies opt for overtime. The 
most prominent reasons were: hiring and train- 
ing costs; the relative increase of fringe benefits 
that are not tied to the hourly wage; and a short- 
age of skilled workers. 

Hart (1984, p. 47) cites numerous sources of 
European evidence on employers’ attitudes to 
overtime. For example, at the meeting of man- 
agement experts on the adjustment of working 
time, organized in 1982 by the Organisation for 
Economic Co-operation and Development, 
employers gave three major reasons for the use 
of overtime. First, when there are unforeseen 
changes in demand, overtime enables a more 
rapid and flexible adjustment than the more 
costly procedure of increasing the number of 
workers. Second, the legislative costs of hiring 
and dismissing workers create quasi-fixed costs 
associated with new hires and thus make that 
option more expensive than increasing overtime 
hours. Third, overtime is popular among work- 


ers as a means of supplementing income. 

As well, Hart (1984, pp. 45-48) cites evidence 
from a U.K. survey carried out in 1970 by the 
National Board for Prices and _ Incomes. 
Although acknowledging that the study is some- 
what dated, Hart suggests that it is invaluable 
because of its thoroughness, involving a survey 
of more than 2,000 establishments and including 
a detailed investigation of more than 60 estab- 
lishments. Reasons given for the use of overtime 
included skill shortages; the need to offer over- 
time pay to attract certain types of scarce labour 
that want the overtime pay; temporary needs 
associated with such factors as repairs; and the 
quasi-fixed costs associated with unemployment 
insurance contributions and similar factors, 
-which made overtime cheaper than hiring new 
workers. The respondents to a survey of more 
than 1,500 firms in Ireland indicated that the 
primary reasons for using overtime are related to 
their need to meet short-run, temporary demand 
increases (see Table 11.3). Skill shortages were 
ranked as the eighth most important reason in 
the production sector, but they were not 
included in the ten most important reasons for 
the service sector. As indicated previously in the 
discussion of Ontario data, the importance of 
using overtime rather than new employees to 
meet such short-run demand needs is consistent 
with the fact that quasi-fixed costs are associated 
with new employees but not with overtime 
hours. 

Weiermair (1987, Figure 2), in his Task Force 


Table 11.3 
Employers’ Reasons For Using Overtime, Ireland 
Production Service 
Reason Sector Sector 
To meet deadlines 57 46 
To meet occasional demand 
increases 41 36 
Nature of process or activity 38 35 
Rush orders 32 19 
Maximum utilization of capital 27 13 
Fluctuations in customer 
demand 26 23 
Employee absenteeism, 
sickness, or holidays Zo 11 
Skill shortage 20 n.a. 
Non-normal work 19 sal 174 
Interruption in essential 
services 18 17 
Keep numbers employed 
manageable n.a. 12 


n.a. = not available. 
Source: Brennan, et al. (1980). 
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background report, surveys various European 
studies on employer reasons for using overtime 
and finds that they run the gamut of responses, 
as previously discussed. He suggests that the 
most prominent reasons relate to the desire to 
meet temporary and _ uncertain demand 
fluctuations, and that overtime is considered 
cheaper than new recruits owing to the high 
fixed costs of labour. 

In summary, the survey evidence suggests 
that employers use overtime mainly to meet 
short-run, temporary demands. There is also 
evidence suggesting that they meet those 
demands through overtime rather than new 
employment because the latter entails quasi- 
fixed costs in terms of hiring, training, dismiss- 
al, and fringe benefits. Overtime is also used to 
fill skill shortages. Other rationales, such as 
restrictions on the use of alternatives or uncer- 
tainty, are not prominent reasons given in the 
survey evidence. It should be noted, however, 
that the survey questions do not deal directly 
with such possibilities. For example, the use of 
overtime to fill short-run, temporary demands is 
consistent with the rationale of uncertainty 
because the uncertainty may pertain to the per- 
manent nature of the demand. 


Econometric Evidence on Determinants of 
Overtime ; 


In contrast to the survey questions, which sel- 
dom dealt directly with fixed costs, much of the 
econometric evidence on the determinants of the 
use of overtime deals directly with determining 
the importance of quasi-fixed costs. In addition, 
the econometric approach focusses on the effects 
of the overtime premium on the use of overtime 
hours, and in that vein it provides potentially 
important information on the effectiveness of 
this policy variable, an area covered in detail in 
the following chapter. 

Ehrenberg and Schumann (1982, p. 26) sum- 
marize the empirical studies that estimate the 
extent to which the use of overtime hours is 
influenced by the ratio of fixed nonwage labour 
costs to the overtime premiums. The cited stud- 
ies are Ehrenberg (1971), Nussbaum and Wise 
(1977), and Solnick and Swimmer (1978). 
Ehrenberg and Schumann (1982, pp. 14-15) 
conclude that “‘all these studies confirm that 
across establishments, a strong positive relation- 
ship exists between the use of overtime hours 
and the ratio of weekly nonwage labour costs per 
employee to the overtime wage rate.”’ That is, 
other things equal, an increase in fixed nonwage 
labour costs would increase the use of overtime, 
and an increase in the overtime wage premium 
would reduce the use of overtime. Ehrenberg 
and Schumann (1982) confirm that this result 
generally holds when they update the analysis, at 
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least based upon 1976 data. (The cited studies 
used data from 1966-74 surveys.) Their results, 
however, also indicate that in the manufacturing 
sector, the use of overtime is not sensitive to the 
overtime premium, and in fact overtime some- 
times increases when the premium increases. 
The authors attribute this to the lack of variation 
in the overtime premium or to the lack of substi- 
tutability between overtime hours and new 
employment in manufacturing. 

Using Canadian data over the years 1957 to 
1965, Hameed (1973) also finds a positive and 
statistically significant relationship between 
quasi-fixed fringe benefit costs and overtime in 
manufacturing. Laudadio and Percy (1973) find 
a similar relationship across 20 Canadian manu- 
facturing industries in 1968. In essence, the 
Canadian evidence — although limited and 
dated — supports the U.S. econometric evi- 
dence on finding a positive relationship between 
quasi-fixed fringe benefits and the use of over- 
time. 

Ehrenberg and Schumann’s (1982) results can 
be used to illustrate the magnitudes of the 
response of overtime hours to changes in the 
overtime premium. Robb and Robb (1987, 
Table 10) interpret Ehrenberg and Schumann’s 
results as suggesting that a one per cent increase 
in the overtime premium would give rise to a 0.5 
of one per cent reduction of overtime in manu- 
facturing, and a 0.755 of one per cent reduction 
in the nonmanufacturing sector. Given that the 
manufacturing sector is larger and uses more 
overtime, this would suggest an overall figure of 
approximately -0.60. That is, a one per cent 
increase in the overtime premium would give 
rise to a reduction in the use of overtime of 
approximately 0.60 (six-tenths) of one per cent. 
Therefore, a 33 per cent or one-third increase in 
the overtime premium (from time-and-one-half 
to double time) would lead to a 20 per cent 
reduction in overtime hours (0.33 x 0.60 = 
0.20). This number is broadly representative of 
the range of responses Ehrenberg and Schumann 
(1984, p. 9) reported from the other empirical 
studies, ranging from 7 to 29 per cent for manu- 
facturing, and 17 to 34 per cent for nonmanufac- 
turing. 

This representative figure of a 20 per cent 
decline in overtime hours emanating from a 
move to a double-time premium implies that if 
an average of one hour of overtime were worked 
per person (including those who work no over- 
time), then the average would be about four- 
fifths of an hour after a double-time premium. 
Conversely, if the average were 8 hours among 
those who did work overtime, then their new 
average would be about 6 hours. (These averages 
of one hour over the entire workforce and 8 
hours of overtime among those who work over- 
time are based upon the Ontario workforce sta- 


tistics as discussed in Chapter 2.) 

Some of the econometric studies also shed 
light on the empirical relationship between over- 
time and other variables besides fixed costs and 
the overtime premium. Ehrenberg (1971), for 
example, finds, other things equal, that there is 
no uniform relationship between overtime and 
establishment size; that higher absenteeism is 
associated with less overtime (the opposite of 
what one would normally expect); and that 
union establishments are associated with less 
overtime. The last observation leads him to 
speculate that “in some industries unions are 
seeking to limit overtime as a means of reducing 
unemployment among their members’”’ (p. 63). 
In updating and refining this earlier work, 
Ehrenberg and Schumann (1982, p. 143) find 
similar results with respect to these other varia- 
bles. 

In summary, the econometric literature unam- 
biguously indicates that higher nonwage labour 
costs are associated with more overtime. There 
is some ambiguity about whether a higher over- 
time premium may lead to reduced overtime. 
This appears to be clearly the case only in the 
nonmanufacturing sector. On average, however, 
it appears that an increase in the overtime pre- 
mium from time-and-one-half to double time 
would reduce overtime hours by very roughly 25 
per cent. That is, average overtime hours across 
all workers would decrease from one hour to 
three-quarters of one hour; and across those 
workers who work overtime, average overtime 
hours would decrease from 8 to 6 hours. 


Employee Attitudes Toward Overtime 


Although there is survey and econometric evi- 
dence explaining why employers use overtime, 
there is little systematic evidence on workers 
attitudes toward overtime. The most compre- 
hensive evidence pertains to employees’ prefer- 
ences for longer or shorter hours (not overtime 
directly), based upon the Survey on Work 
Reduction conducted by Statistics Canada, as a 
supplement to the June 1985 Labour Force Sur- 
vey (LFS). 

In the LFS, employees were asked: “‘In the 
next two years, would you take a pay cut if you 
received more time off in return? Remember, 
for every hour less you work you would lose one 
hour’s pay.”’ They were also asked: ‘““Would you 
trade some of your pay increase in the next two 
years for more time off? (For example, gain 5% 
more time off instead of a 5% pay raise?)” 

Employees who answered yes to either of 
these questions were then asked to indicate how 
much time off they would like in four alternative 
employment-sharing options: a reduced work- 
day, a reduced workweek, increased vacation, or 
sabbatical leave. 


As discussed in Reid (1987b) and indicated in 
Table 11.4, slightly more than 27 per cent of 
paid employees (representing more than one mil- 
lion employees in Ontario) would take a pay cut 
or trade some of their pay increase for a propor- 
tionate reduction in their worktime. More than 
18 per cent would prefer to work a shorter work- 
week, usually one day shorter, which is about a 
20 per cent reduction in the workweek. A 
reduced workday, usually of 1.0 to 1.5 hours, 
was preferred by 10 per cent of employees. The 
most common option of all was for increased 
unpaid annual vacation, usually of one to 2 
weeks. Unpaid sabbatical, usually of 2 months 
or less, was preferred by 13.7 per cent of 
employees. 

It is interesting to note that the reduced work- 
day was the least preferred alternative, selected 
by 10.0 per cent of all employees. This may 
reflect the fact that there are often fixed costs 
associated with going to and from work on a 
daily basis (for example, commuting time), and 
hence people prefer to take their time off in the 
form of blocks, such as an extra day per week or 
a longer vacation. This is also consistent with the 
historical decline in working time, having occur- 
red more in the form of longer vacations and 
paid holidays than in the form of reductions in 
the workday once the 8-hour day became typical 
(see Chapter 2). 

Special tabulations for the Task Force, carried 
out by the Conference Board of Canada and 
based on the June 1985 Survey on Work Reduc- 
tion, showed the following patterns. Of those 
who expressed interest in reduced worktime, 
most preferred it to come from slower wage 
increases than from actual cuts in pay. The 27.3 
per cent of the Ontario workforce interested in 
reduced worktime was slightly lower than the 
national average of 30.7 per cent, ranging from a 
high of 37 per cent in British Columbia to lows 
of around 23 per cent in New Brunswick, New- 
foundland, and Prince Edward Island. The pref- 
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erences for worktime reduction were highest in 
the age group 25-34 and lowest in the young and 
older age groups. Although these preferences 
were almost identical for men and women over- 
all, they were substantially higher in the 25-34 
age group for women (37.2 per cent) as opposed 
to men (28.7 per cent), presumably reflecting 
the effect of childcare responsibilities. Interest in 
worktime reduction increases with education 
and household income and is concentrated 
among full-time workers. It is only slightly 
higher among union than nonunion members. 
The group expressing the greatest interest in 
worktime reduction is highly educated women, 
ages 25 to 34, with a high household income. 

Interestingly, about the same proportion of 
employees expressed a preference for increased 
worktime (with proportionately more pay). 
Thus, slightly more than half of the Ontario 
workforce would like to change its working time 
(with a corresponding change in pay). 

Reid (1985, p. 155) indicates that a substantial 
portion of the U.S. workforce also has expressed 
a willingness to give up pay in return for various 
forms of worktime reduction. The reductions in 
pay required to obtain the worktime reduction 
were not the same in the Canadian survey, how- 
ever, and so it is difficult to make direct compar- 
isons between the two countries. Some recent 
U.S. evidence, based upon a Bureau of Labor 
Statistics survey in 1985, does suggest that less 
than 10 per cent of U.S. workers want to work 
fewer hours if it means a reduction in pay (Wall 
Street fournal, December 30, 1986, p. 17). Sub- 
stantially larger numbers (ranging from 18 to 46 
per cent, depending upon the occupation) want 
to work more hours for more pay, and one-half 
to three-quarters of the workforce want no 
change. These figures suggest a much weaker 
preference for reduced hours at reduced pay in 
the United States than in Canada. Differences in 
the nature of the survey, however, make direct 
comparisons difficult. 


Table 11.4 
Employee Preferences For Worktime Reductions, Ontario, 1985 
Employees Selecting 
Option Average Preferred Most Common 
Form of Worktime Per Cent Reduction Preferred 
Reduction? Number Per Cent in Worktime Form 
Reduced workweek 687,100 18.3 19.9 1 day 
Reduced workday 376,400 10.0 17 1-1.5 hours 
Increased annual vacation 746,700 19.9 5.4 1-2 weeks 
Increased sabbatical 513,400 13.7 8.0 2 months or less 
One or more options 1,025,800 27.3 _ — 


® Employees could specify more than one option. 


Source: Reid (1987b, Tables 2-4), based on the Survey on Work Reduction conducted by Statistics Canada as a 


supplement to the June 1985 Labour Force Survey. 
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Unfortunately, data do not provide much 
direct information on employee attitudes toward 
Overtime, as opposed to hours of work in gener- 
al. Clearly, a substantial portion of the work- 
force would like to reduce its worktime and is 
willing to pay for this reduction. Also, this pref- 
erence for reduced worktime is greatest among 
25 to 44 year olds and among higher-income 
people, two groups for which the extent of over- 
time is also highest (Reid 1987a, Tables 10 and 
12). The reduced workday, however, which is 
the form in which much of the overtime reduc- 
tion would occur, was the least common prefer- 
red alternative. More important, because of the 
wording of the survey question, it is not clear 
how many people would prefer a reduction in 
overtime when that entails a loss of premium pay 
as opposed to simply a loss in regular pay or 
reduced pay increases. 

There are a few U.S. studies that provide 
some direct survey evidence in worker attitudes 
toward overtime. Using a survey of 126 employ- 
ees in a research organization in the United 
States, Hollmann (1979) found that employees 
were more willing to work overtime if they were 
satisfied with their job, if they identified with 
their organization, and if they perceived the 
rewards for working overtime to be fair. Their 
unwillingness to work overtime stemmed mainly 
from its potential conflict with family life. This 
potential conflict is also found in the U.S. Qual- 
ity of Employment Survey of 1977 (Pleck, 
Staines, and Lang 1980; Staines and Quinn 
1979). Those surveys also indicated that about 
half the employees felt they could refuse to work 
overtime without penalty and that this portion 
had grown significantly over the years. (In the 
United States, the right to refuse overtime is not 
guaranteed by statute, although it may exist as 
part of a collective agreement. ) 

Fottler and Schaller (1975) surveyed the atti- 
tudes to overtime of 980 blue-collar workers in 
an industrial firm. Older employees were found 
to be more reluctant to work overtime than were 
younger employees, and the willingness to work 
Overtime was highest among married men as 
opposed to single men, married women, or sin- 
gle women. 

This survey evidence suggests that there is 
some concern that overtime may conflict with 
family life and that, where there is not a legisla- 
tive right to refuse, some workers may not feel 
they can refuse overtime. There is, however, 
also substantial evidence to suggest that employ- 
ees welcome the overtime work, often as an 
important supplement to their income (for 
example, Weiermair’s 1987 assessment of the 
European survey evidence). This, in fact, was 
cited previously as one of the reasons employers 
use overtime. It is also apparent from many sub- 
missions to the Task Force and a from a review 


of grievance-arbitration cases that many of the 
disputes occurred over who should be entitled to 
receive the overtime. 

Undoubtedly, some individuals would prefer . 
not to have to work overtime. Many may not be 
aware of any right to refuse overtime, or may be 
afraid to exercise that right. Some may willingly 
work the overtime but could agree not to work 
overtime, provided others agreed to do the same 
in the hope that new jobs would result. We sim- 
ply do not have systematic evidence on the 
extent of such employee preferences as they per- 
tain directly to overtime. Perhaps the safest 
statement that can be made from the empirical 
evidence is that although a substantial portion of 
the workforce would like to reduce its working 
time in general, it is unlikely that a substantial 
portion would like to reduce its overtime hours. 

All this of course does not negate the potential 
importance of restricting overtime. It simply 
says, first, that such restrictions cannot be 
rationalized on the grounds that a substantial 
portion of the workforce that is working over- 
time would like to have that overtime reduced, 
and second, that this group is unable to achieve 
its desires through conventional market mecha- 
nisms or collective bargaining. Rather, the 
rationale has to rest more on the possibility that 
restricting overtime (even against the wishes of 
those working the.overtime) would provide work 
for the unemployed and those on layoff. The 
preferences of the employed and those on layoff 
would matter more than the preferences of those 
who work overtime. 


SUMMARY OF EMPIRICAL EVIDENCE 


© Survey evidence indicates that employers tend to 
use overtime mainly to meet short-run temporary 
demands. There 1s also evidence suggesting that 
employers meet these demands through overtime 
rather than new employment because the latter 
entails quasi-fixed costs in terms of hiring, train- 
ing, dismissal, and fringe benefits. Overtime is 
also used to fill skill shortages. Other rationales, 
such as uncertainty or restrictions on the use of 
alternatives, are not prominent reasons given in 
the surveys; however, it should be noted that the 
survey questions do not always deal directly with 
such possibilities. 

© The econometric evidence conclusively finds that 
higher quasi-fixed nonwage labour costs lead to 
more overtime. Also, higher overtime premiums 
usually lead to reduced overtime, although there is 
some U.S. evidence suggesting that this may not 
be the case in manufacturing. 

® Overall, the econometric evidence based on the 
U.S. studies suggests that raising the overtime 
premium from time-and-one-half to double time 
would be associated with about a 25 per cent 
reduction in overtime. That 1s, average overtime 


hours across all workers would decrease from one 
hour to three-quarters of an hour; and across those 
workers who work overtime, it would decrease 
from 8 to 6 hours. 

There 1s also some limited econometric evidence, 
based upon U.S. data, that suggests that there 1s 
no regular, uniform relationship between overtime 
and establishment size; that higher absenteeism is 
associated with less overtime, not more; and that 
union establishments are associated wth less over- 
time. 

Survey data indicate that slightly more than one- 
half of the Ontario workforce would prefer to 
change its working hours, with a proportionate 
change in pay. This 1s roughly equally divided 
between those who would accept a reduction in 
pay for a proportionate reduction in worktime, 
and those who would like to increase their work- 
time to increase their pay. 

The preferred options for worktime reduction, in 
descending order of preference, are: increased 
annual unpaid vacations (usually one to 2 
weeks), a reduced workweek (usually by one 
day), increased unpaid sabbatical (usually 2 
months or less), and a reduced workday (usually 
by 1.0 to 1.5 hours). 

Most employees preferred their worktime reduc- 
tion to come from slower wage increases over 
time, rather than through wage cuts. The pref- 
erence for worktime reduction was highest in the 
age groups 25-34, and it increased with education 
and income. Although 1t was almost identical for 
men and women overall, in the 25-34 age group it 
was substantially higher for women than men. 
Although this survey evidence suggests that a sub- 
stantial portion of the workforce would lke to 
reduce its worktime, most of this reduction 1s 
likely to be in forms other than reduced overtime, 
especially given the overtime premium. 

The empirical evidence does not suggest that 
involuntary overtime 1s a prominent phenomenon 
in Ontario, where the right to refuse overtime 
exists after 8 hours per day and 48 hours per 
week. 

This suggests that the rationale for restricting 
overtime would have to rest more on its potential 
to create new jobs, rather than to protect those 
who work overtime. 
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CHAPTER 12 


Job-Creation Potential of Overtime 


Restrictions 


One of the key rationales for restricting overtime 
is to create new jobs, and so it is crucial to have 
information on the job-creation potential of 
overtime restrictions. That job-creation poten- 
tial depends upon two key linkages: the extent to 
which overtime policies (for example, an 
increase in the overtime premium) reduce the 
use of overtime, and the extent to which reduc- 
tions in the use of overtime translate into new 
jobs. If either of these connecting links is broken 
— for example, if an increase in the overtime 
premium does not reduce the use of overtime, or 
if reductions in overtime do not lead to new hires 
— then policies to restrict the use of overtime 
will not lead to new jobs. 

There are numerous policy options that can 
affect the use of overtime. These include the 
overtime premium, the overtime trigger (the 
standard workweek after which the premium 
must be paid), the maximum-hours limit, and 
permit exemptions for exceeding that limit. 
Other policy options may have an important 
effect on the flexibility with which overtime is 
used and so are important for that reason, but 
they are unlikely to have a substantial effect on 
the actual use of overtime. Such options include 
the right to refuse overtime, the allowing of 
averaging provisions that exempt certain hours 
from counting as overtime hours, and the use of 
time-off in lieu of overtime so that overtime 
work is offset by subsequent hours reductions. 
Although such policy options can be important 
for other reasons, it is unlikely that they would 
have substantial effects on the use of overtime 
hours itself. 

Therefore, the discussion here focusses on two 
main policy options that potentially could affect 
overtime: the overtime premium, and the stan- 
dard workweek after which overtime applies. 
These are the options addressed in the empirical 
literature on the job-creation potential of restric- 
tions on overtime. 

The empirical literature relevant to determin- 


ing the job-creation potential of restrictions on 
overtime can be divided into four main strands: 
(1) North American studies that estimate the 
effect of changes in the overtime premium on 
the use of overtime and then translate this reduc- 
tion of overtime into new jobs; (2) European 
studies that jointly estimate the determinants of 
hours and employment and thereby directly esti- 
mate the effect of changes in the standard work- 
week on employment; (3) European large-scale 
macroeconometric models that simulate the 
employment-creation effect of-reductions in 
worktime; and (4) ad hoc translations of work- 
time reductions into new jobs. In discussing 
each of these procedures, this chapter relies 
extensively on the background report prepared 
for the Task Force by A. Leslie Robb and 
Roberta Edgecombe Robb: The Prospects for 
Creating Jobs by Reducing Hours of Work in 
Ontario. 


Effect of Increased Overtime Premium on 
Overtime and New Jobs 


One strand of empirical literature, based largely 
on studies from the United States, estimates an 
Overtime equation where overtime is a function 
of the overtime premium, quasi-fixed costs of 
new hires, and a number of other variables. This 
provides evidence on the effect that changes in 
the overtime premium have on the firm’s use of 
overtime hours. The reduction in overtime 
hours, emanating from the increased overtime 
premium, is then mechanically translated into 
new jobs, based upon information from other 
sources. In other words, the relationship 
between new jobs and increases in the overtime 
premium is not directly estimated from the 
experience of firms. Rather, only the relation- 
ship between the use of overtime and the over- 
time premium is directly estimated. The extent 
to which reductions in overtime translate into 
new jobs is then derived largely by assuming 
that all or a substantial portion of the reduced 
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hours can be translated into new jobs. This pro- 
cedure provides reasonable estimates of the 
reduction in overtime hours associated with 
increases in the overtime premium. The link 
between reduced overtime hours and new jobs is 
less satisfactorily established, however, because 
it is not based upon simultaneously estimating 
that relationship. 


Theoretically Expected Relationship 
According to basic economic theory, an increase 
in the overtime premium should reduce the 
firm’s use of overtime hours by making overtime 
hours more expensive relative to other options, 
including the hiring of new workers, the recall of 
persons on layoffs, the use of part-time workers, 
and the use of more capital equipment. This is 
termed the substitution effect, and it reflects the 
substitution of cheaper for more expensive 
inputs in the production process. The higher 
cost of the overtime hours also means higher 
prices and, hence, a reduction in the demand for 
the firm’s output. Some marginal firms may 
even be put out of business by the cost increase. 
This in turn means a reduction in the demand 
for all inputs — overtime hours, employees, and 
capital equipment. This is termed the scale or 
output effect, and it results because the higher 
prices lead to a reduction of output and, conse- 
quently, in all inputs, including overtime hours. 
The substitution and scale effects of an increase 
in the overtime premium unambiguously serve 
to reduce the use of overtime hours. However, 
they may increase or decrease the use of other 
inputs, including capital equipment and new 
hiring. 

The magnitude of the reduction in overtime 
hours associated with an increase in the overtime 
premium depends upon a number of factors. 
The reduction in overtime hours will be small if 
it is not easy to substitute other inputs (for 
example, new hires, recalls from layoffs, part- 
time workers) for the reduced overtime hours. 
The reduction will also generally be small if the 
additional overtime hours are a small portion of 
the employer’s cost of doing business. Finally, 
the reduction of overtime hours will be small if 
any associated price increase can be passed to 
consumers without substantially reducing con- 
sumer demand for the firm’s output and hence 
the inputs (including overtime hours) required 
to produce that output. 


Empirical Evidence of Increased Premium on 
Use of Overtime 

Ehrenberg and Schumann (1982) provide a 
review of earlier U.S. studies on the effect of 
changes in the overtime premium on the use of 
overtime. Those earlier studies — Ehrenberg 
1971, Nussbaum and Wise 1977, and Solnick 
and Swimmer 1978 — basically indicated that 


increases in the overtime premium were associ- 
ated with a reduction in the use of overtime. 
Although this reduction varied considerably by 
study and sector, invariably a one per cent 
increase in the overtime premium was associated 
with a less than one per cent decrease in the use 
of overtime hours. 

These earlier studies constrained the response 
of overtime to be the same, but of opposite sign, 
for a given percentage increase in either the 
overtime premium or the fixed costs of new 
hires. That is, a one per cent increase in the 
overtime premium was constrained to have the 
same percentage effect on the use of overtime as 
a one per cent decrease in the fixed costs of a 
new recruit. Ehrenberg and Schumann (1982) 
essentially relaxed this constraint and allowed 
the effect of changes in the overtime premium to 
be different from the effect of changes in the 
fixed costs of a new recruit, and they updated 
the earlier studies. 

As indicated in the preceding chapter, Ehren- 
berg and Schumann’s empirical evidence sug- 
gests that a one per cent increase in the overtime 
premium is associated with approximately a six- 
tenths of one per cent reduction (-0.60) in over- 
time hours. Therefore, a 33 per cent increase in 
the overtime premium (from time-and-one-half 
to double time) would be associated with about a 
20 per cent reduction in the use of overtime. The 
reduction in overtime is expected to be larger in 
nonmanufacturing than in manufacturing. 

It cannot be overemphasized that these esti- 
mates are very approximate. In the empirical lit- 
erature, the reduction of overtime hours 
associated with a one per cent increase in the 
overtime premium commonly ranges from zero 
to an equivalent one per cent. This suggests that 
the reduction of overtime hours associated with 
a 33 per cent increase in the overtime premium 
(that is, going from time-and-one-half to double 
time) could range from zero to a corresponding 
reduction of about one-third in the amount of 
overtime. In the literature, the figure of approxi- 
mately a 20 per cent reduction is typical, 
although substantial variation does exist. 


Reductions in Overtime: The Effect on 
Employment 

Once the effect of the overtime premium on the 
use of overtime hours is determined, the next 
step is to translate the reduction in overtime 
hours into new jobs. This is typically done by 
assuming that the reduction in an hour of over- 
time can be translated into an additional hour of 
a new recruit. Because there may be factors that 
make it unlikely that a reduction of overtime 
would lead to an equivalent increase in new jobs 
(these are discussed subsequently), these 
mechanical calculations are likely to yield a 
maximum, or upper-bound, estimate of the 


increase in employment resulting from reduc- 
tions in overtime. 

Table 12.1 illustrates such maximum potential 
increases in employment that could be expected 
to result from an increase in the overtime pre- 
mium from time-and-one-half to double time. 
The increases in employment range from 0.3 to 
4.0 per cent, with the most recent estimates 
being about 0.9 per cent for manufacturing and 
1.5 per cent for nonmanufacturing. Ehrenberg 
and Schumann (1982, p. 20) suggest that the 
range of maximum employment increases would 
be from 0.5 to 1.5 per cent in manufacturing and 
0.8 to 1.8 per cent in nonmanufacturing. These 
numbers suggest that increasing the overtime 
premium to double time could lead to a maxi- 
mum employment increase of 0.5 per cent to 2.0 
per cent, with a 1.25 per cent increase being rep- 
resentative. Based on an Ontario workforce of 
approximately 4 million full-time workers, this 
percentage increase in employment implies 
50,000 new jobs, with a minimum of 20,000 and 
maximum of 80,000 being possible. 


Offsetting Factors that May Reduce 
Employment Gains 

Ehrenberg and Schumann (1982, pp. 134-37) 
emphasize that this is a maximum figure for the 
job-creation potential of increasing the overtime 
premium. They suggest that, for a variety of rea- 


Table 12.1 
Maximum Increase in Employment Resulting From an Increase in Overtime Premium to Double Time 
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sons, the actual figures will be substantially less. 
First, some of the substitution away from over- 
time hours will go into additional capital or other 
inputs, not necessarily new hires. In addition, 
the higher costs and hence prices mean a reduc- 
tion in output and in all inputs, including 
labour. The authors suggest that these factors 
may reduce the employment-enhancing effect of 
a reduction in overtime by about 0.25 percent- 
age points. This would be an employment offset 
of 20 per cent relative to an overall employment 
increase that would otherwise average 1.25 per 
cent, as summarized in Table 12.1. 

Second, some of the new jobs may go into 
increased moonlighting, although this offset is 
unlikely to be substantial. Third, because of 
indivisibilities, small businesses especially may 
not be able to substitute a new person for the 
reduced overtime of their few employees. Ehren- 
berg and Schumann indicate, however, that the 
earlier study by Ehrenberg (1971) found no sys- 
tematic relationship between establishment size 
and the ability to substitute new employees for 
reduced hours. 

Fourth, if both employers and employees pre- 
ferred the original amount of overtime, then to 
offset the increased overtime cost they may 
mutually agree to reduce other elements in the 
compensation package. If that happens, then 
neither party will have an incentive to reduce 


From Time-and -One-Half 


Increased Per Cent 
Study Data (U.S.) Employment Increase 
Ehrenberg (1971) Manufacturing production workers, 1966 218,500 1.6 
Nussbaum and Manufacturing production workers, 1968 491,400 3.7 
Wise (1977) Manufacturing production workers, 1970 487,700 37 
Manufacturing production workers, 1972 361,900 2.8 
Manufacturing production workers, 1974 549,700 4.0 
Manufacturing production workers, 1968-74 320,000 2.0 
Solnick and Private nonfarm workers, 1972 159,264 0.3 
Swimmer (1978) Private nonfarm workers, 1972, 3SLS? 1,521,664 331 
Ehrenberg and Manufacturing production workers, 1976 n.a. 0.95 
Schumann (1982) Nonmanufacturing production workers, 1976 n.a. 1.5 
Ehrenberg and Their assessment of reasonable ranges: 
Schumann (1982, Manufacturing 0.5-1.5 
p. 20) Nonmanufacturing 0.8-1.8 
Overall assessment of above figures 125, 
ranging 
from 0.5 
to 2.0 


n.a. = not available. 


® 3-stage least squares estimates to account for the possibility that higher overtime may lead to greater fixed costs by 
inducing firms to substitute fringe benefits for wages so as to reduce the base from which overtime is paid. 


> Average of nine different estimates that had different specifications of fixed costs as well as controls for 


establishment size and industry. 


Source: Ehrenberg and Schumann (1982, extracted from Tables 2.2 and 2.5; and p. 20). 
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overtime hours, since the costs and benefits to 
them will not have changed. 

Fifth, the mechanical translation of reduced 
hours into an equivalent number of new jobs 
assumes that the skills of the new employees are 
such that they could perform the work of those 
doing the overtime. The authors provide evi- 
dence, however, to indicate that this is not the 
case and that about 8.5 per cent of the newly cre- 
ated jobs would go unfilled for want of workers 
having the same skills and residing in the same 
area. 

Sixth, noncompliance may reduce the employ- 
ment-expanding effects. The authors indicate 
that existing evidence suggests that about 10 to 
20 per cent of employees who work overtime fail 
to receive their legal entitlement of time-and- 
one-half. If this noncompliance rate remained 
constant, then the employment gains would be 
reduced by about 10 to 20 per cent. 

Ehrenberg and Schumann indicate that these 
offsetting factors would substantially reduce the 
employment gains from a reduction in the use of 
overtime. They do not provide an estimate of 
this expected offset; however, if one sums their 
offsets from the substitution into capital and the 
reduction in output (20 per cent), the mismatch 
between the skills of the unemployed and over- 
time workers (8.5 per cent), and the noncompli- 
ance (10 to 20 per cent), this yields an offset of 
38.5 to 48.5 per cent. Since they talked about 
these aS minimum offsets, then an overall 
employment offset of 50 per cent seems repre- 
sentative. 

These offsets suggest that the previous repre- 
sentative maximum employment increase of 1.25 
per cent, ranging from 0.5 to 2.0 per cent, be cut 
in half, to 0.63 per cent, ranging from 0.25 to 
1.0 per cent. This in turn reduces the estimated 
number of new jobs from 50,000 to 25,000, and 
the range from 20,000 to 80,000 down to 10,000 
to 40,000. 


Productivity Offsets 

Ehrenberg and Schumann do not talk of any 
productivity offset, a possibility that has been 
given considerable attention in the European lit- 
erature. A number of European studies have 
referred to productivity offsets of about 50 per 
cent (reviewed in Cuvillier 1984, p. 108; Reid 
1985, pp. 160-61). That is, any reduction in 
weekly hours is compensated for by about a 50 
per cent increase in hourly productivity. This 
means, for example, that a two-hour reduction 
in weekly working time only “‘costs’ the 
employer the equivalent of a loss of one hour, 
because of the increased productivity associated 
with the reduced working time. As a conse- 
quence, this also means that the employer will 
be looking for new workers to replace only the 
one-hour loss of working time, not two hours. In 


other words, the job-creation potential will be 
cut in half by the induced productivity effects. 

At face value, this productivity effect seems 
too large to be believed. Surely, if employers 
‘lost’? only one hour of output for two hours of 
worktime reduction, there would be more grant- 
ing of worktime reduction since the “‘cost” is so 
low. In some of the cases where worktime was 
reduced and output did not fall by much, it may 
be that rest periods were reduced or the pace of 
work was increased. These changes, however, 
are obviously costly to workers, and hence any 
productivity-enhancing effect from _ these 
changes should not be regarded as costless. Also, 
some of the productivity-enhancing effects may 
reflect the adjustments discussed by Ehrenberg 
and Schumann. For example, the substitution of 
capital for overtime work would increase the 
measured productivity of the remaining work- 
ers. 
For these reasons, it is not sensible to add the 
productivity offset of 50 per cent to the previ- 
ously discussed Ehrenberg and Schumann offset 
of approximately 50 per cent. Such an addition, 
of course, would imply no employment-enhanc- 
ing effect of reduced worktime. Nor does it 
make sense to consider the productivity-enhanc- 
ing offset as 50 per cent of the remainder after 
the Ehrenberg and Schumann offset of 50 per 
cent, so that only 25 per cent (0.5 x 0.5) of the 
hours reduction would lead to new jobs. This 
should be done only if conclusive evidence can 
be obtained that the reduction in overtime hours 
leads to a pure productivity-enhancing effect of 
that magnitude. 

This seems particularly unlikely since over- 
time hours are usually at the discretion of 
employers and are usually associated with meet- 
ing very specific output needs. Those hours are 
likely to be more crucial to the production 
process than are nonovertime hours that may 
involve substantial slack periods. It seems par- 
ticularly unlikely that employers would willingly 
pay a worker time-and-one-half for an additional 
hour and literally get only one-half an hour’s 
worth of output. For these reasons, an addi- 
tional productivity offset seems unjustified, 
unless more specific evidence can be brought to 
the contrary. 


Reductions in the Standard Workweek 


Reductions in the use of overtime can be 
achieved not only by raising the overtime pre- 
mium but by reducing the standard workweek 
after which the overtime premium is paid. In 
theory, this should have an effect similar to rais- 
ing the overtime premium, in that the cost of 
additional hours generally will rise relative to the 
cost of new hires. This will cause the firm to 
substitute new hires for additional hours (the 
substitution effect). The higher cost — and, 


hence, higher prices — will cause a reduction in 
output and hence a reduction in all inputs, 
including the use of overtime hours (the scale 
effect). Both the substitution and scale effects 
work to reduce the amount of overtime hours 
used. 

There is one important distinction, however, 
that makes reductions in the standard workweek 
different from increases in the overtime premi- 
um. In situations where the firm is already using 
overtime, then the cost of additional overtime 
does not change because it is still at the overtime 
premium. The additional cost emanates from the 
additional hours that now must be paid at the 
Overtime premium once the overtime trigger is 
reduced. But additional overtime hours are not 
any more expensive than before. 

The hiring of new workers, however, can 
actually be more expensive after the standard 
workweek is reduced. This occurs because they 
will have to be paid the overtime premium 
sooner in the workweek. This in turn makes it 
more expensive to amortize their quasi-fixed hir- 
ing and training costs. In such circumstances, it 
is possible that the reduction in the standard 
workweek could lead to increases in overtime 
among the existing workers who are working 
Overtime and to a reduction in new hires — the 
opposite of what one would normally expect. 

This unexpected result is more likely to occur 
in situations where a few workers are already 
working substantial amounts of overtime, and so 
the firm would have to reduce the overtime 
hours by a considerable amount before they fall 
below the new lower standard workweek. Con- 
versely, if the overtime hours were spread over 
the firm’s workforce rather than concentrated in 
the hands of a few, then the firm could more eas- 
ily reduce those long hours to fall below the stan- 
dard workweek and hence save the overtime 
premium. 

The fact that much of the overtime in Ontario 
is concentrated in the hands of a few workers 
suggests that this unexpected result of an 
increase in Overtime may be a possibility. As 
indicated in Chapter 2 (Table 2.4), only about 13 
per cent of the Ontario workforce works over- 
time, averaging about 8 hours of overtime per 
week. If the standard workweek after which 
overtime applied were reduced by say 4 hours, 
then, to effect any cost saving by not using any 
overtime, the firms would have to reduce their 
overtime by 12 hours per worker. This may be 
quite difficult, given that the firms were already 
using substantial overtime in the first place. If 
the standard workweek after which the overtime 
premium applied were reduced, the cost of an 
additional hour of overtime, for a worker who 
already was working overtime, would not change 
— it would still be the overtime premium. How- 
ever, the cost of hiring a new worker would actu- 
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ally increase (compared with the cost of hiring a 
new worker prior to the reduction in the stan- 
dard workweek) because that worker now would 
have to be paid an overtime premium after the 
new reduced standard workweek. The worker 
who formerly worked overtime of course would 
also have to be paid the overtime premium after 
the new reduced standard workweek. 

Contrary to the intent of the legislation, the 
reduced standard workweek could induce 
employers to work their existing overtime work- 
ers even longer hours rather than hire new work- 
ers who are now more likely to receive an 
overtime premium for some of their hours, given 
the reduction in the standard workweek. 

Empirically, the effect of reductions in the 
standard workweek has been estimated in econo- 
metric models that simultaneously estimate the 
determinants of hours of work and employment. 
Both are typically expressed as functions of such 
variables as the standard workweek, the ratio of 
fixed-to-variable labour costs, and the quit rate, 
as well as a series of control variables. Also, most 
of the empirical studies utilizing this approach 
have been based upon European data, in part 
because of the recent emphasis, in Europe on 
reducing the standard workweek in the hope of 
expanding employment. Since this literature 
provides direct estimates of the effect of changes 
in the scheduled workweek on the level of 
employment, it is not necessary to use other 
information to estimate this effect on hours of 
work and then translate any reductions in hours 
of work into new jobs (the methodology 
employed in the U.S. studies noted earlier). 

The methodology that directly estimates the 
effect of overtime policies on employment as 
part of a system of labour-demand equations 
where hours and employment are jointly esti- 
mated seems superior to the methodology that 
first estimates the effect of overtime policies on 
overtime hours and then indirectly translates the 
reduction of overtime hours into new jobs. 
Although theoretically superior, the direct 
approach has its problems on the practical side. 
It requires more information for estimating the 
simultaneous relationships, and such data are 
seldom available. When they are, some of the 
estimated relationships (for example, between 
overtime hours and the overtime premium) seem 
unreasonable in magnitude. This casts doubt on 
the other estimated relationships (for example, 
between employment and overtime) that are 
simultaneously estimated as components of the 
complete model. For these reasons, the esti- 
mates from the direct approach should be taken 
with caution. 

Table 12.2 illustrates the inconclusive nature 
of the empirical evidence on the employment- 
creating potential of a reduction in the standard 
workweek. None of the studies cited in the table 
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found that a reduction in the standard workweek 
led to a significant increase in employment. Hart 
and Wilson (1986) found a significant employ- 
ment-enhancing effect in firms that did not use 
Overtime prior to the reduction in the standard 
workweek. In firms that did use overtime, how- 
ever, the amount of overtime actually increased 
so that new employment decreased. (These 
findings are in line with the theoretical expecta- 
tions, discussed previously.) Overall, these 
opposing effects offset each other, so there was 
no significant change in employment. The other 
studies also tended to indicate either no signifi- 
cant effect (Hart and Sharot 1978, Hart and 
MacGregor 1985) or decreased employment 
(White 1983). 

Although they are of interest mainly because 
of the ultimate effect on employment, the results 
in the hours column indicate that reductions in 
the standard workweek did lead to reductions in 
total hours worked. They were smaller than the 
reductions in the standard workweek; hence, the 
actual amount of overtime itself often increased. 
This does not negate the job-creation potential 
of such policies, since that depends upon the 
reduction in actual hours worked (a reduction 
that did occur). The increased amount of over- 
time, however, can reduce that job-creation 
potential by increasing labour costs. The insig- 
nificant increases in employment that typically 
occurred (last column of Table 12.2) suggest 
that these higher costs did inhibit employment 
expansion. 

In summary, the econometric evidence on the 
employment-creating effect of reductions in the 
standard workweek tends to be inconclusive. 


Table 12.2 


Reductions in the standard workweek lead to a 
typical reduction in total hours; however, the 
effect is often weak, and overtime hours them- 
selves sometimes increase. More importantly, © 
the effect on employment tends to be insignifi- 
cant or even negative. Certainly, this evidence 
does not point to a substantial employment-gen- 
erating effect from legislative reductions in the 
standard workweek. 

It must be remembered, however, that these 
econometric models are still in their infancy. 
Many are recent, having received their impetus 
from the European pressure to reduce worktime 
in the hope of creating new jobs. They suffer 
from the typical set of problems that plague 
many econometric studies. Specifically, they 
tend to rely upon aggregate rather than firm- 
level data; there are problems in obtaining data 
on some of the variables such as quasi-fixed 
labour costs; and there are problems in disentan- 
gling the effect of one change — for example, a 
reduction in the standard workweek — from the 
multitude of other changes that are simultane- 
ously occurring. 


Evidence from European Macroeconometric 
Models 


The previously discussed microeconometric mod- 
els generally estimated single equations for the 
determinants of overtime hours, or interrelated 
equations where the demand for hours and 
employment were jointly determined. An alter- 
native procedure is to incorporate the effect of a 
reduction in the standard workweek into a 
macroeconometric model and to simulate the 
employment effect from such a change. Such 


Effect of Reduction in Standard Workweek on Hours of Work and Employment 


Effect of Reduction in Standard Workweek 


Study Data Hours Employment 
1. Ehrenberg (1971) U.S. manufacturing, 1966 large reduction@ n.a. 
2. Hart and Sharot British manufacturing, 
(1978) monthly 1961-72 small reduction® insignificant 
3.Hartand MacGregor Federal Republic of Germany 
(1985) manufacturing, 1969 large reduction? insignificant 
4. Hart and Wilson 52 British metalworking 
(1986) firms, 1978-82 small reduction® insignificant overall¢ 
5. Neale and Wilson 
(1985) British, 1948-80 small reduction® n.a. 
6. White (1983) 218 British industries small reduction unchanged or decreased 


n.a. = not available 


® A one per cent reduction in the standard workweek gives rise to a more than one per cent reduction in hours worked. 
> A one per cent reduction in the standard workweek gives rise to a less than one per cent reduction in hours worked 


and, hence, to an increase in overtime. 


° Buta significant increase in employment in the firms that did not use overtime and a significant decrease in the firms 


that did use overtime. 
Source: Extracted from Robb and Robb (1987). 


macro models are usually multi-equation models 
that estimate the effect that macroeconomic 
changes (for example, changes in the money 
supply or government spending) have on 
national economic variables like inflation or 
unemployment. In some circumstances, they 
can be adapted to incorporate the effect of such 
changes as a reduced standard workweek on 
components of those models, such as their 
employment equations. 

Reflecting the recent interest in reduction in 
worktime to create employment, such simula- 
tions have been carried out largely in European 
macroeconometric models. Van Ginneken 
(1984) provides a review of these models and 
converts their results to a common standard that 
provides the percentage change in employment 
emanating from a one per cent reduction in the 
length of the workweek. He finds that positive 
employment effects typically occur. In two of 
the French models and in the model of the Fed- 
eral Republic of Germany, a one per cent reduc- 
tion in the standard workweek leads to an 
increase in employment of 0.6 to 0.8 of one per 
cent. A smaller increase of 0.1 to 0.5 of one per 
cent was found in a model for Belgium and the 
FREIA model for the Netherlands, and an even 
smaller increase of 0.05 to 0.28 of one per cent 
was found in the U.K. model. One model (the 
Vintaf model for the Netherlands) did find nega- 
tive employment effects, but they were small 
and were based on the assumption that earnings 
did not fall when hours of work were reduced. 

Assuming a one per cent reduction in the 
workweek leads to a 0.6 of one per cent increase 
in employment (as representative of the above 
estimates) implies that it would take a 1.66 per 
cent reduction in the workweek to yield a one 
per cent increase in employment. Based on a 40- 
hour week, this 1.66 per cent reduction in the 
workweek would imply a reduction of about 1.1 
hours per week to yield a one per cent increase 
in employment. 

As pointed out by Robb and Robb (1987) and 
others, these macroeconometric models suffer 
from numerous problems that imply that their 
results should be treated with extreme caution. 
In general, these models were constructed for 
purposes other than simulating the employment 
effect of reductions in the standard workweek. 
Hence, they do not specifically model the precise 
causal mechanisms whereby reductions in the 
standard workweek could affect employment. 
That is, they do not rigorously specify the way in 
which firms divide their demand for labour into 
separate hours and employment components, 
nor do they precisely measure crucial variables 
like the rate of quasi-fixed-to-variable labour 
costs. Apparently, what one gains in the com- 
prehensiveness from the large-scale macro mod- 
els, one loses in their lack of specificity on the 
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causal mechanisms that determine how firms 
respond. 

This conclusion also applies to the existing 
Canadian large-scale-macroeconometric models. 
Robb and Robb (1987) review 10 such models to 
determine whether they have labour demand 
sectors that distinguish between the demand for 
employment and hours, and, if they do, whether 
they could be used to simulate the effect of poli- 
cies designed to influence hours worked. They 
find that only a few of the models divide labour 
demand into its employment and hours compo- 
nents. Those that do, do not allow for a trade-off 
between hours and employees as functions of 
fixed versus variable costs of labour. In essence, 
they do not allow for the incorporation, in any 
meaningful fashion, of the conventional policy 
variables that may affect the hours-employment 
trade-off, nor do they allow for the effect of such 
policy variables to be traced through to the 
hours-employment trade-off. 

At best, some of the current Canadian 
macroeconometric models could be used to cal- 
culate mechanically the number of new jobs cre- 
ated if hours were reduced and all, or a certain 
portion, of those hours, were translated into new 
jobs. The result could then be used to simulate 
feedback effects on such factors as unemploy- 
ment insurance payments and _ aggregate 
demand. Such calculations, however, are only as 
good as the assumptions that go into them, and 
the models themselves will not provide informa- 
tion on the extent to which reductions in hours 
will lead to increased employment. 


Ad Hoc Estimates from European Studies 


In contrast to the previously discussed studies 
that attempt to estimate empirically the extent to 
which reductions in hours of work lead to new 
jobs, a number of studies have mechanically 
translated hypothetical reductions in the work- 
week into new jobs. Although the procedures 
have differed across the studies, three steps are 
generally involved. First, a hypothetical reduc- 
tion in the standard workweek is assumed to 
lead to a reduction of total working hours of the 
same amount (implicitly assuming, for example, 
that firms do not respond by increasing their 
overtime hours). Second, this reduction in total 
working hours is mechanically translated into 
new jobs (implicitly assuming, for example, that 
the two are perfectly substitutable). Third, 
sometimes ad hoc adjustments are made to 
account for the fact that the reductions in the 
standard workweek may not lead to an equiva- 
lent reduction in total working hours, and that 
the reduction in total working hours may not 
lead to an equivalent increase in new jobs. For 
example, if there are productivity improvements 
associated with the shorter working time, then 
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an equivalent number of new workers need not 
be hired to produce the same level of output. 
Alternatively, output itself may be reduced 
because of the higher cost associated with the 
reduction of the standard workweek. 

Such ad hoc calculations of the job-creation 
potential of worktime reductions have been done 
for a number of European economies, given 
their emphasis on worktime reduction as a 
means to create new jobs. Unfortunately, their 
methodologies are sufficiently different that they 
do not enable one to standardize their results to 
indicate, for example, the per cent change in 
employment that emanates from a one per cent 
decrease in worktime. 

Cuvillier (1984, pp. 106-109) reviews a num- 
ber of these European studies, whose conclu- 
sions are repeated here simply for illustrative 
purposes. An Austrian study estimated that the 
reduction of weekly hours (from between 45 and 
48 in 1959, to 40 in 1975) and increases in 
annual leave brought about a 60 per cent 
increase in employment over that period. A 
French study indicated that, between 1967 and 
1976, the annual fall of 30 minutes in average 
weekly working time resulted in the creation of 
50,000 jobs per year. Another French study esti- 
mated that all of the job creation that occurred in 
France over the 1970s can be attributed to 
reductions in working time. A Spanish study 
calculated that 25,000 jobs would be created if 
100 major establishments reduced overtime by 
one-half. A study from the United Kingdom 
estimated that if all the overtime worked in 
manufacturing could be converted into full-time 
jobs, there would be no unemployment in that 
sector. 

Clearly these studies tend to provide an opti- 
mistic portrayal of the job-creation potential 
from reductions in the scheduled workweek. In 
large part, however, this occurs because the 
studies simply mechanically translated the work- 
time reduction into an equivalent number of 
new jobs, without considering how firms may 
respond to the worktime reductions and that 
new recruits may not be good substitutes for 
existing employees working reduced hours. 

In that vein, these European studies are of 
limited usefulness except to indicate that there is 
a potential for worktime reduction to lead to 
employment creation. Whether that potential 
comes to fruition, however, is not adequately 
addressed by those studies. 


SUMMARY OF JOB-CREATION POTENTIAL 


© The job-creation potential of restrictions on the 
use of overtime depends upon two key linkages: 
the extent to which overtime restrictions reduce the 
use of overtime, and the extent to which such 
reductions in overtime in turn lead to new jobs. If 


either of these links 1s broken, then restrictions on 
the use of overtime will not lead to job creation. 
Theoretically, an increase 1n the overtime pre- 
mium should reduce the use of overtime both 
because overtime 1s more expensive than new hires 
and because all labour inputs (including overtime 
hours) will decrease as a result of the higher costs. 
The substitution of new hres for overtime hours 
will increase employment. The higher labour costs 
associated with the higher overtime premium, 
however, will reduce employment, thereby offset- 
ting some of the employment-enhancing effect of 
the overtime increase. 

The emptrical evidence, existing only in U.S. 
studies, suggests that an increase in the overtime 
premium from time-and-one-half to double time 
would reduce overtime hours by about 20 per 
cent, with considerable variability about that esti- 
mate, being higher 1n nonmanufacturing than 
manufacturing. 

This 20 per cent reduction in overtime hours 1n 
turn could lead to a maximum potential employ- 
ment increase of about 1.25 per cent, ranging 
from 0.5 to 2.0 per cent. 

Numerous factors will likely offset much of this 
job-creation potential. The higher labour costs 
associated with the overtime premium means a 
reduction in the demand for labour. There may be 
increased moonlighting and alternative compensa- 
tion arrangements to offset the overtime costs. 
Indivisibilities may prevent small firms from hir- 
ing a new worker to replace the lost overtime 
hours. New hires may not be good substitutes for 
the reduced overtime hours, and noncompliance 
with the legislation may reduce its job-creation 
potential. 

The total of these offsets may be roughly SO per 
cent, reducing the job-creation potential from a 
representative figure of a 1.25 per cent increase in 
employment, to a 0.63 per cent increase in 
employment, again with considerable variations 
about that estimate. 

Reducing the standard workweek (hours after 
which the overtime premium must be paid) theo- 
retically should have the same employment-en- 
hancing effects as increasing the overtime 
premium. There 1s one important exception here 
for firms that already use overtime: the cost of 
additional overtime is the same for those employ- 
ees already working overtime; however, the cost 
of an additional worker 1s actually increased 
compared with the cost before the workweek 
reduction because that worker would have to be 
paid overtime after fewer hours. This could 
reduce the job-creation potential of reductions in 
the standard workweek. 

The empirical evidence — based exclusively on 
European studies — indicates that reductions in 
the standard workweek do tend to reduce working 
hours, but usually by less than the reduction in the 
standard workweek. The employment-enhancing 
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effects are usually insignificant. These empirical 
studies, however, are few in number, they are 
based on European data, and they suffer from 
acknowledged methodological and data problems. 

© Large-scale macroeconometric models — again 
exclusively European — tend to find small but 
positive employment-enhancing effects from 
reductions in the length of the workweek. Typi- 
cally, a one per cent reduction in the workweek 1s 
associated with a 0.6 of one per cent increase in 
employment. This implies that a reduction of the 
workweek by slightly more than one hour would 
increase employment by about one per cent. 

© None of the 10 main Canadian large-scale 
macroeconometric models enables such simula- 
tions for Canada. 

© Ad hoc estimates of the job-creation potential of 
reduced worktime have also been made for a 
number of European countries. These estimates 
suggest a substantial job-creation potential, but 
that is based upon a mechanical translation of 
reduced hours into new jobs. Such a mechanical 
translation is unlikely, however, since policy 
changes do not automatically lead to worktime 
reductions, nor do worktime reductions automati- 
cally lead to new jobs. 

© Overall, it appears that there may be some job- 
creation potential 1n policies to reduce hours of 
work and overtime, but that this potential 1s 
severely limited, mainly because the cost increase 
associated with hours-of-work and _ overtime 
restrictions also reduces the demand for labour in 
general. 
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CHAPTER 13 


Illustrative Job-Creation Calculations 


for Ontario 


The job-creation potential of various policies to 
restrict the use of overtime can be illustrated for 
Ontario. The illustrative calculations presented 
in this chapter are based on those in a back- 
ground report prepared for the Task Force by 
Robb and Robb, The Prospects for Creating fobs 
by Reducing Hours of Work in Ontario (which 
should be consulted for technical details). That 
study examines a number of policies: eliminating 
long hours (over 48, 44, and 40 per week); elimi- 
nating extra hours worked (actual minus usual 
hours); eliminating overtime hours; raising the 
Overtime premium to double time; and provid- 
ing a subsidy to offset some of the fixed costs 
associated with hiring new workers. 


Eliminating Long Hours 


Statistics Canada’s Labour Force Survey pro- 
vides information on the number of persons 
working long hours in Ontario. By converting 
these long hours into new-job equivalents, we 
can arrive at a picture of the maximum number of 
new jobs to be created if such long hours were 
reduced. This is a maximum figure because not 
all of these hours could be reduced by legislative 
initiatives. Many of the people working long 
hours are beyond the purview of the legislation, 
and not all of the hours reduction would be 
translated into new jobs. Nevertheless, such a 
picture is instructive to have. 

Table 13.1 indicates the number of workers 
who regularly worked over 48, 44 and 40 hours 
per week in Ontario in 1985 (columns 1-3, 
respectively). The numbers in these columns 
have then been converted into job equivalents 
(columns 4-6) by calculating the total number of 
long hours involved! divided by the average 
workweek. These are not full-time job equiva- 
lents, but the actual (full-time and part-time) job 
equivalents based on the average workweek. 

The calculations indicate that if all hours 
worked over 48 hours per week were reduced to 
48 hours, this would lead to 119,000 new-job 


equivalents (column 4). Similarly, reducing the 
hours worked over 44 down to 44 hours would 
lead to 181,000 new-job equivalents (column 5), 
and reducing the hours worked over 40 down to 
40 would lead to 264,000 new-job equivalents 
(column 6). These job equivalents are, respec- 
tively, 3.0, 4.5, and 6.6 per cent of the existing 
number of jobs (columns 7-9). That is, by reduc- 
ing all hours of work over 40 per week down to 
40 per week, we would create 264,000 new-job 
equivalents, or a 6.6 per cent increase in employ- 
ment. 

The extent to which these job equivalents 
would be translated into actual new jobs is open 
to question. In many circumstances, the legisla- 
tion could not reduce the hours of work because 
numerous groups (for example, managerial) are 
exempt from the hours-of-work and overtime 
provisions. Robb and Robb (1987) suggest that 
less than one-half of workers who work long 
hours are likely to be affected by the legislation. 
This suggests cutting the hours reduction and, 
hence, the job equivalents and the potential 
employment growth by at least one-half. These 
estimates, assuming half of the workforce is 
affected, are given in Table 13.1, in the second 
row from the bottom. 

In addition, even for those who are covered, 
the job-creation potential would be inhibited by 
numerous factors: increased moonlighting, 
increased noncompliance, the possibility that 
new recruits may not be good substitutes for 
reductions in overtime hours, and the reduction 
in the firm’s demand for labour associated with 
the higher costs. The discussion in Chapter 12 
suggested that these adjustments could reduce 
the job-creation potential of restrictions on long 
hours by a further one-half. These estimates, 
assuming that 50 per cent of the overtime hours 
reductions are translated into new-job equiva- 
lents, are given in the bottom row of Table 13.1. 

As the occupational and industrial figures 
indicate from Table 13.1, there is considerable 
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Table 13.1 


Sector 


Industries 
Agriculture 
Other primary 
Manufacturing 
Construction 


Transportation 
& communications 


Trade 
Finance — 
Service . 


Public administration 


Occupations 


Managerial, professional 


Clerical 

Sales 

Services 

Primary occupations 
Processing 
Construction 
Transportation 
Materials & crafts 


All Employees? 
Assuming 50% affected 


Assuming 50% into 
new jobs 


Number of Workers Working 


Over 48 Over 44 Over 40 
Hours Hours Hours 
(1) (2) (3) 
thousands 


4 211 211 
00. 60 Go - 


915 1758 
338 482 57.3 


36.6 
69.5 
85 
123.9 17: 
157. 27. 


187.0 269.7 3: 
182 390 644 


470 632 75.1 


3337 52.3 68.2 
18.6 25.1 257A 
52.6 110.4 


B17 6484) 6513 


$0 86184 8627.8 


422.1 658.8 837.7 
210.5 329.4 418.9 
105.3 164.7 209.5 


Over 48 
Hours 


(4) 


30 


Job Equivalents 
Over 44 Over 40 
Hours Hours 
(5) (6) 
thousands 
7 3? 
6 Oo 
35 57 
13 18 


45 


Workers With Long Hours, and Job Equivalents of Those Long Hours, Ontario, 1985 


66 


Per Cent of Industry or 
Occupational Employment 
Accounted for by Job 
Equivalents of Hours 


Over 48 Over 44 Over 40 
Hours Hours Hours 
(7) (8) (9) 


6.7 9.2. 4124 
1.7 3.1 5.2 
3.1 48 = 74 


3.1 4.5 6.6 
15 2.3 3.3 
0.8 V1 1.6 


® Does not equal the sum of employees in the various industries and occupations because of rounding and because 
the category “all employees” can include those without a specific industry and occupation designation. 

Source: Extracted from Robb and Robb (1987). The original data source was unpublished tabulations from Statistics 
Canada’s Labour Force Survey. 


variation in the job-creation potential across 
occupations and industries. This reflects a com- 
bination of the extent to which long hours are 
worked in each occupation and industry, and the 
number of persons working those long hours. 
About 40 per cent of the job-creation potential, 
for example, comes from managerial and profes- 
sional groups because they work long hours and 
are substantial in numbers. 

Clearly the job-creation potential of eliminat- 
ing long hours of work is fairly substantial. That 
effect is reduced by roughly one-half by the fact 
that only about half of the workforce is likely to 
be affected by changes in legislation to reduce 
such long hours of work. It is reduced by 
roughly a further one-half by the fact that only 
about one-half of the reduction in overtime 
hours is likely to be translated into new jobs. 
Further, these reduced estimates are likely to be 
upper bounds. Although the reduced estimates 
of the job-creation potential are substantially 
below the unreduced numbers, they are not 
inconsequential, implying an employment 
growth of 0.8 to 1.6 per cent. These employ- 
ment growth figures translate into a reduction of 
the unemployment rate of approximately the 
same amount.? That is, reducing long hours to 
44 hours would lead to a 1.1 per cent increase in 
employment, assuming 50 per cent of the long 
hours are reduced and 50 per cent of these are 
translated into new jobs. This implies a reduc- 
tion in the unemployment rate of approximately 
that same magnitude; that is, the unemployment 
rate in Ontario in 1985 would have been reduced 
from 7.8 per cent to approximately 6.7 per cent. 


Eliminating Extra Hours Worked 


The Labour Force Survey data also provide 
information on extra hours worked, defined as 
actual hours minus usual hours worked — a 
notion that corresponds more closely with over- 
time hours. Robb and Robb (1987, Table 8) 
indicate that the extra hours worked amounted 
to about 114,000 job equivalents in Ontario in 
1985. (These are calculated as the total extra 
hours worked divided by the average work- 
week.) This is 2.8 per cent of the approximately 
4 million employees in Ontario at that time. 
Alternatively stated, employment growth would 
have been approximately 2.8 per cent higher if 
people would not have worked any extra hours, 
defined as actual minus usual hours. This also 
implies that the unemployment rate would have 
been roughly 2.8 per cent lower, or 5.0 per cent 
rather than its actual level of 7.8 per cent. 

As with the calculations for the job-creation 
potential from eliminating long hours, the job- 
creation potential from eliminating extra hours 
worked could be reduced by half because only 
about half of the workforce might be affected, 
and it could be reduced by one-half again to 
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reflect the fact that only about half of the reduc- 
tion in overtime hours is likely to be converted 
into new jobs. 

Robb and Robb (1987, Table 8) also indicate 
that of the 114,000 job equivalents that would 
result from restricting extra hours, 73,000 or 64 
per cent would come from reductions of extra 
hours from males and 41,000 or 36 per cent 
would come from reductions of extra hours from 
females. (Extra hours are defined as actual 
minus usual hours.) These numbers in turn rep- 
resent 34 per cent of the 186,000 unemployed 
males and 27 per cent of the 154,000 unem- 
ployed females in the province in 1985. On aver- 
age, the total new-job equivalents of 114,000 
represented 33.5 per cent of the 340,000 unem- 
ployed in the province at that time. 


Eliminating Overtime Hours 


Statistics Canada’s employer Survey of Employ- 
ment, Payrolls and Hours provides data on over- 
time hours for hourly paid workers. This group 
more closely corresponds to persons who would 
be covered by the hours-of-work and overtime 
provisions of the Ontario Employment Stan- 
dards Act. and the hours definition refers to 
overtime hours. For these reasons, the data give 
a better portrayal of the job-creation potential 
from reducing overtime hours. 

Table 13.2 indicates the job-creation potential 
of eliminating all such overtime hours. As indi- 
cated for the industrial aggregate, in 1985 in 
Ontario, 1,733,900 hourly paid employees aver- 
aged 1.0 hours of overtime, for a total of 
1,733,900 overtime hours. This is equivalent to 
56,309 new jobs (total overtime hours divided by 
average straight-time hours, using the 
unrounded numbers, not the rounded numbers 
of the table). 

That is, if all overtime hours were eliminated 
and they were converted to new jobs, this would 
result in 56,309 new jobs in Ontario. This is 3.2 
per cent of the hourly paid employees in Ontario 
at that time, although it is 1.4 per cent of all 
employees (the latter being the comparable 
potential employment growth figures given in 
Table 13.1). The 56,309 potential new jobs rep- 
resent 16.6 per cent of the 340,000 unemployed 
in Ontario at that time. 

Since these figures represent overtime hours 
of hourly paid employees, there is no need to 
divide this figure by approximately one-half to 
reflect the fact that many of these overtime hours 
would not be subject to legislative initiatives (as- 
suming no change in coverage of the Act). It 
would, however, be appropriate to adjust this 
figure by about one-half to reflect the fact that 
only about 50 per cent of these reduced overtime 
hours would likely be translated into new jobs, 
for reasons discussed previously. This implies 
the equivalent of 28,155 new jobs, representing 


WORKING TIMES: 


THE REPORT OF THE ONTARIO TASK FORCE ON HOURS OF WORK AND OVERTIME 


Table 13.2 
Potential Job Creation from Complete Elimination of Overtime, Hourly Paid Employees, Ontario, 1985 
Number of Average Average New Jobs Per cent 
Hourly Paid Overtime Straight with Zero Employment 
Industry Employees Hours Time Hours Overtime® Increase> 
Forestry 5,200 2.2 38.4 304 5.8 
Mines 18,900 1.8 38.6 884 4.7 
Manufacturing 566,100 2.0 37.9 29,380 5.2 
Construction 112,500 1.1 37:3 3,215 2.9 
Subtotal, Goods- 
Producing Industries 703,600 1.8 37.8 33,630 4.8 
Transportation, 
communications 92,500 1.6 37.4 3,942 4.3 
Trade 378,400 0.5 27.9 6,547 Ley! 
Finance 29,600 0.5 26.3 581 2.0 
Commercial 515,900 0.3 26.6 6,457 eS 
Subtotal, Services 1,031,300 0.5 28.1 18,945 1.8 
Total, All Industries 1,733,900 1.0 32.1 56,309 SZ 
Assuming 50% into new jobs 1,733,900 1.0 S21 28,155 1.6 


Totals may not add due to rounding. 


® Calculated as number of employees times average overtime hours divided by average straight-time hours. The 
numbers in this column are based upon the unrounded numbers and, hence, will differ slightly from calculations 


based upon the rounded numbers of the original table. 


> As per cent of hourly paid employees as given in this table. These estimates would be slightly less than one-half if 


expressed as a per cent of all employees. 
Source: Robb and Robb (1987, Table 9). 


1.6 per cent of the growth of paid employment 
or 0.7 per cent of total employment. 


Raising the Overtime Premium to Double 
Time 

As discussed in Chapter 12, the effect on job cre- 
ation of an increase in the overtime premium 
depends, first, on the effect that increasing the 
overtime premium has on reducing overtime 
hours and, second, on the extent to which reduc- 
tions in overtime lead to new-job creation. Robb 
and Robb (1987) provide such estimates of job 
creation for Ontario, based upon estimates of the 
conversion of overtime hours into new jobs, as 
given in Ehrenberg and Schumann (1982) and 
discussed in Chapter 12. 


Assuming No Employment Offsets from 
Higher Labour Cost 

Table 13.3 illustrates the job-creation potential 
for Ontario associated with raising the overtime 
premium from time-and-one-half to double time 
after the average workweek that is worked on a 
straight-time basis. As indicated in Table 13.2, 
for 1985 this was approximately 37.8 hours in 
the goods-producing industries and 28.1 hours 


in services, for an overall average of 32.1 
straight-time hours. 

For example, assuming a one per cent increase 
in the overtime premium is associated with a 0.5 
per cent reduction in overtime? (column 1 of 
Table 13.3) implies that a 28.6 per cent increase 
in the overtime premium* associated with going 
from time-and-one-half to double time is associ- 
ated with a 14.3 per cent (0.5 x 28.6) reduction 
in overtime hours. In the goods-producing 
industries, approximately 703,600 workers aver- 
aged 1.8 hours of overtime, for a total of 
1,266,480 hours of overtime (Table 13.2). A 
14.3 per cent reduction in that amount of over- 
time, associated with going to double time, 
would imply a reduction of 182,715 hours as 
given in column 2 of Table 13.2 (based on the 
unrounded numbers, not the rounded ones in 
the table). This is equivalent to 4,826 new jobs 
(column 3), based on the average straight-time 
workweek of 37.8 hours (Table 13.2). These 
new jobs are equivalent to a 0.7 per cent (seven- 
tenths of one per cent) increase in hourly paid 
employment (column 4). Although not shown in 
the table, this would be equivalent to a 0.3 per 
cent (three-tenths of one per cent) increase in 
total employment. 


Table 13.3 
Potential Job Creation from Increasing Overtime Premium from Time-and-One-Half to Double Time After 


Standard Hours, Ontario, 1985 


Per Cent 
Decrease Decrease in 
in Overtime Weekly Over- 
from one Per time Hours 
Cent Increase From Increase 
Industry In Premium to Double Time 
(1) (2) 
Forestry 0.5 1,667 
Mines 0.5 4,872 
Manufacturing 0.5 159,035 
Construction 0.5 17,140 
Subtotai, Goods-Producing 
Industries 0.5 182,715 
Transportation 
& communications 0.755 31,762 
Trade 0.755 39,450 
Finance 0.755 3,299 
Commercial 0.755 37,095 
Subtotal, Services 0.755 111,606 
Total, All Industries n.a. 294,321 


n.a. = not applicable. Totals may not add due to rounding. 
Source: Robb and Robb (1987, Table 10). 


Employment Offsets Due to Higher Labour 
Costs 


The previous calculations assume that there was 
no overall employment reduction associated with 
the higher labour cost emanating from the 
higher overtime premium. Robb and Robb 
(1987) provide estimates of the employment off- 
sets due to higher labour costs, based upon a 
methodology outlined in Ehrenberg and Schu- 
mann (1982). That methodology basically 
involves three steps: first, calculating the 
expected reduction in overtime hours associated 
with increasing the overtime premium from 
time-and-one-half to double time;° second, cal- 
culating the increase in average labour cost to 
reflect the new overtime premium applied to the 
reduced number of overtime hours; third, multi- 
plying the percentage increase in wage costs by 
the elasticity of the demand for labour to indi- 
cate the percentage reduction in the demand for 
labour that is associated with a one per cent 
increase in labour cost. This yields the percent- 
age reduction in employment that is associated 
with the higher labour cost emanating from the 
increased overtime premium. 

Robb and Robb (1987) calculate that such 
employment offsets for Ontario would average 
about 57 per cent, with approximately 70 per 
cent for the goods-producing sector and 40 per 
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Offset of Net Job 
New Job Jobs Due Increased 
Equivalents to Incr- as Per Cent 
as Per Cent eased of Initial 
New Job of Initial Labour Employ- 
Equivalents Employment Cost ment 
(3) (4) (5) (6) 
43 0.8 31 0.2 
126 0.7 90 0.2 
4,197 0.7 2,970 0.2 
459 0.4 333 0.1 
4,826 0.7 3,424 0.2 
850 0.9 324 0.6 
1,412 0.4 550 0.2 
125 0.4 49 0.3 
1,393 0.3 545 0.2 
3,781 0.4 1,467 0.2 
8,607 0.5 4,891 0.2 


cent for the service sector. These offsets due to 
the adverse employment effect of the higher 
labour cost are given in column 5 of Table 13.3. 
Column 6 gives the net employment-enhancing 
effect after subtracting the job losses due to 
higher labour costs from the job gains if all over- 
time hours were converted to new jobs. Clearly 
the net increase is substantially smaller, amount- 
ing to an increase in paid employment of about 
0.2 of one per cent, in contrast to the gross 0.5 of 
one per cent increase. The net increase is about 
3,716 jobs compared with the gross increase of 
8,607 jobs. 

The larger employment offset for the goods- 
producing sector occurs both because average 
Overtime hours tend to be higher in the goods- 
producing as opposed to service sector, and 
because it is more difficult to reduce overtime 
hours in the goods as opposed to service sector. 
This makes the labour cost increase, associated 
with the higher overtime premium, higher in 
goods-producing than in the service sector. 
Hence, there is a larger overall employment 
reduction in the goods-producing as opposed to 
service sector. 

Robb and Robb (1987, Table 11) also illus- 
trate how these calculations are sensitive to some 
of the particular assumptions that go into them. 
For example, they re-calculate, assuming that a 
One per cent increase in the overtime premium 
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gives rise to a one per cent reduction in overtime 
hours (rather than the previously used 0.5 per 
cent reduction in the goods-producing industries 
and the 0.755 per cent reduction in services). 
They take this as providing an extreme upper 
bound in the reduction of overtime, based on the 
empirical evidence on this response that exists in 
the literature. Their calculations indicate a much 
more favourable job-creation possibility, with 
the potential number of new jobs increasing 
employment by 0.8 per cent before any cost-in- 
duced offsets are considered, and by 0.7 per cent 
on a net basis after the employment reductions 
in response to the higher labour costs. Neverthe- 
less, the potential number of new-job equiva- 
lents is small, amounting to 14,660 if all 
overtime reductions were converted to new jobs, 
and 11,433 net new jobs after the employment 
reduction of 3,227 emanating from the cost 
increase. 

Clearly, the calculations illustrate that sub- 
stantial employment offsets are likely to occur as 
a result of the higher labour cost associated with 
the increased overtime premium. That is, the 
increased premium does discourage overtime, 
and this in turn can lead to new jobs. The higher 
premium also increases labour costs, however, 
and this reduces overall employment. As noted, 
the Ontario evidence suggests employment off- 
sets of approximately 70 per cent in the goods- 
producing sector and 40 per cent in services, 
averaging about 57 per cent. The offsets are 
somewhat smaller if overtime hours are more 
responsive to the overtime premium. From these 
calculations, an average employment offset of 50 
per cent would appear to be a reasonable esti- 
mate for Ontario, although there is likely to be 
considerable variation about that number. 


Double Time After 44 or 48 Hours 
The previous calculations applied to an increase 
in the overtime premium after the average 


straight-time workweek in each of the Ontario: 


industries. Table 13.4 also gives the job-creation 
potential of increasing the overtime premium 
from time-and-one-half to double time after 44 
hours as well as 48 hours. Both the gross and net 
figures are presented; the latter subtracts the 
employment offset that occurs because of the 
reduced employment associated with the higher 
labour costs emanating from the higher overtime 
premium. 

Clearly, the job-creation potential is reduced 
substantially when the double-time premium is 
to apply only after 44 hours or 48 hours. The 
gross number of new-job equivalents goes from 
8,607 new jobs if the double-time premium 
applies after the standard hours, to 5,677 jobs 
after 44 hours, to 3,665 jobs after 48 hours. That 
is, it drops by about one-third with each of those 
changes. 


Employment Subsidy 

Although an increase in the overtime premium 
can reduce overtime and hence create potential 
new jobs, its job-creation potential is limited by - 
the fact that it also increases labour costs, and 
this in turn reduces the overall demand for 


workers. It is difficult to create employment by 


policies that increase labour costs. Since the 
firm’s use of overtime depends upon the rela- 
tionship between the overtime wage premium 
and the fixed costs of hiring a new worker, an 
alternative policy to encourage the hiring of new 
workers is to reduce their fixed costs rather than 
increase the overtime premium. 

Robb and Robb (1987) estimate the job-cre- 
ation potential of an employment subsidy of 
$400 for each additional new worker, to offset 
some of the fixed costs associated with hiring the 
new worker. The $400 estimate is what they cal- 
culate as an approximation of the additional cost 
to the firm if the overtime premium were 
increased from time-and-one-half to double time 
after standard hours. Therefore, it not only 
increases the ratio of variable wage costs to fixed 
costs (as would increasing the overtime premi- 
um), but it would also lower labour costs to the 
firm. 

Such an employment subsidy to offset some of 
the fixed costs of hiring additional workers 
would have two reinforcing effects on job cre- 
ation. First, it would discourage the use of over- 
time hours because fixed costs of hiring new 
workers have fallen relative to the wage costs of 
working existing workers overtime. Second, the 
reduced labour costs would increase the demand 
for labour in general. That is, the employment 
subsidy reduces rather than increases labour 
costs, and this enhances the job-creation poten- 
tial of the overtime reductions. 

Robb and Robb (1987, Table 14) estimate the 
job-creation potential of a $400 employment 
subsidy to be about 13,421 jobs in Ontario. This 
represents a 0.8 of one per cent increase over the 
initial level of hourly paid employment. Approx- 
imately 1,479 of the new jobs would come about 
because of the reduced use of overtime, and 
11,942 of the jobs would be created because of 
the lower labour costs of hiring new workers as 
opposed to raising the overtime premium; the 
former option also reduces overall labour costs, 
and such a reduction has a substantial effect on 
new employment. However, the subsidy obvi- 
ously has to come from somewhere, which 
means cost implications elsewhere; and this 
could offset some of the employment-enhancing 
effect of the subsidy. Also, subsidies for the hir- 
ing of new workers can lead to other problems, 
such as the possibility that employers will lay off 
existing workers to create vacancies for subsi- 
dized new workers. Nevertheless, consideration 
of such subsidies does highlight the enhanced 
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Potential Job Creation from Increasing Overtime Premium from Time-and-One-Half to Double Time After 


Various Hours,.Ontario, 1985 


After Standard Hours 
Gross Job Net Job 
Industry Increase Increase 


CHAPTER 13 
ILLUSTRATIVE JOB-CREATION CALCULATIONS FOR ONTARIO 


After 44 Hours ‘ After 48 Hours 
Gross Job Net Job Gross Job Net Job 
Increase Increase Increase Increase 


Per Cent Increase over Initial Level of Hourly Paid Employment 


Forestry 0.8 0.2 
Mines 0.7 0.2 
Manufacturing 0.7 0.2 
Construction 0.4 0.1 
Subtotal, Goods-Producing 

Industries 0.7 0.2 
Transportation, 

communications 0.9 0.6 
Trade 0.4 0.2 
Finance 0.4 0.3 
Commercial 0.3 0.2 
Subtotal, Services 0.4 0.2 
Total, All Industries 0.5 0.2 
New Jobs 8,607 3,716 


Source: Robb and Robb (1987, Tables 10, 12, 13). 


employment creation that can occur from poli- 
cies that lower rather than raise labour costs. 


POTENTIAL JOB CREATION FROM VARIOUS POLICIES: 
SUMMARY 


Table 13.5 provides a summary of the potential 
employment-enhancing effects of the various 
overtime policies discussed in the chapter. Clear- 
ly, outright prohibitions on all long hours could 
create a substantial number of job equivalents, 
and this in turn could increase employment and 
reduce unemployment. Nevertheless, it is likely 
that at most one-half of the workforce would be 
affected by such legislative prohibitions, and 
only about half of the reduced overtime hours 
would be translated into new jobs. When these 
factors are considered, the job-creation potential 
of such restrictions is reduced considerably, 
roughly to one-quarter of the original potential. 
For example, a reduction of long hours to 44 
hours could be converted into a 1.1 per cent 
increase in employment which implies a corre- 
sponding reduction of approximately 1.1 per- 
centage points in the unemployment, rate. This 
is not an inconsequential figure; nevertheless, it 
would obviously not eliminate unemployment, 
even if all such long hours that potentially could 
be affected could be eliminated. 


0.6 0.2 0.4 0.1 
0.5 0.1 0.3 0.1 
0.5 0.1 0.3 0.1 
0.3 0.1 0.2 0.1 
0.4 0.1 0.3 0.1 
0.6 0.4 0.4 0.3 
0.3 0.2 0.2 0.1 
0.3 0.2 0.2 0.1 
0.2 0.1 0.1 0.1 
0.3 0.2 0.2 0.1 
0.3 0.1 0.2 0.1 
5,677 2,502 3,665 1,656 


Policies to eliminate all overtime hours also 
would likely increase total employment and 
reduce unemployment by about 0.7 of one per 
cent — not an inconsequential figure, but one 
that would reduce only a small amount of unem- 
ployment. Again, this calculation also assumes 
that all such overtime hours potentially covered 
by employment standards legislation could be 
eliminated, a result that would require a consid- 
erable amount of policy intervention. 

Raising the overtime premium to double time 
after various hours is unlikely to have much of 
an impact on creating new jobs and ultimately 
reducing unemployment. Even an introduction 
of a double-time premium after the standard 
workweek would reduce unemployment by only 
about two-tenths of one percentage point before 
any employment offsets occurred, and this figure 
would be cut in half by the adverse employment 
offsets resulting from the higher labour costs. 

The job-creation potential of many of the pre- 
viously discussed policies is offset considerably 
by the fact that restrictions on overtime would 
likely increase labour costs, and this in turn 
would reduce the demand for labour. Employ- 
ment subsidies to offset some of the fixed costs 
associated with hiring new workers would 
reduce overtime because new workers would be 
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Table 13.5 


Policy 


Reducing long hours to 40 hours | 
Assuming 50% affecte 
Assuming 50% into new jobs" 


Reducing long hours to 44 hours 
Assuming 50% affected 
aA 50% into | new jobs _ | 


Sonne 50% inte 


Eliminating extra factual: EDT hours 
Assuming 50% affected 
Assuming 50% into new Weiss 


Og 


Eliminating ove me o' 
_ Assuming 50% i int 


Agiaaing overtime premium from 1. 5 to 2. 0 
after standard workweek 
Mo Bret aoe offset 


Summary of Potential Job Creation From Various Alternative Overtime Policies, Ontario, 1985 


Employment Growth 
As Per As Per Cent 
Cent of of 1,733,900 
Job 4,003,100 Hourly Paid 
Equivalents Employees Employees 
( 66 ~~ n.a. 
: n.a. 
al Co n.a. 
4.5 n.a. 
2.3 n.a. 


1.1 n.a. 


113,918 2.8 nae 
56,959 14 el 


28,480 0.7 na. 


8,607 0.20 0.5 
3,716 0.09 0.2 


Adjusting overtime premium from 1 5 to 2. 0 | 
after 48 hours 
Net, after eoOp Oy ouEG plice 


Aas cost empl 
newhire _ 


n.a. = not applicable. 
Source: Summary of Chapter 13 text. 


relatively cheaper than overtime hours, and 
overall employment would expand because of 
the lower labour cost. Such a subsidy of about 
$400 per new hire could create about 13,000 new 
jobs and reduce unemployment by about one- 
third of one percentage point. The subsidy, 
however, could also create problems; for exam- 
ple, providing incentives to create vacancies, 
through layoffs of existing workers, that would 
allow employers to hire new workers and thus be 
eligible for the subsidy. Nevertheless, such 
employment subsidies do highlight the employ- 
ment-enhancing potential of policies that reduce 
rather than increase labour costs. 

Table 13.5 may leave the impression that the 
greatest potential for job creation will come from 
restrictions on long hours; for example, through 
the permit system. Other policies, such as 
increasing the overtime premium or instituting 
employment subsidies, do not seem to have the 
potential for substantial job creation. This may 
be a deceptive impression, however, since out- 


3,665 0.09 0.2 
1,656 0.04 (0.1 


right restrictions on long hours would be very 
difficult to establish and enforce. As indicated in 
Chapter 5, it is very difficult to ensure compli- 
ance under a permit system if neither employers 
nor employees have a self-interest in ensuring 
compliance. 

Overall, it appears that the job-creation poten- 
tial of reducing overtime hours is not likely to be 
zero. It is also unlikely, however, to be very sub- 
stantial for most feasible amounts of overtime 
reduction. Feasible restrictions on the use of 
Overtime will not be a panacea for our unem- 
ployment problems. In a world where unem- 
ployment has shown remarkable resiliency to so 
many policy initiatives, however, restrictions on 
overtime cannot be dismissed as being com- 
pletely ineffective as a job-creation policy. Their 
effect is likely to be small, but not zero. 


Notes 
1. The total number of long hours is calculated 
as the number of persons working long hours 


times the average amount of long hours. The 
latter is calculated as the midpoint of the 
range of the long hours minus the cut-off — 
of 48, 44, and 40 hours — beyond which addi- 
tional hours are considered long hours. 

. The unemployment rate is defined as the 
labour force minus employment divided by 
the labour force. If employment grows by one 
per cent, this is slightly less than one per cent 
of the labour force, which includes both 
employment and unemployment. This means 
that the unemployment rate would fall by 
slightly less than one per cent if employment 
grows by one per cent. This assumes, of 
course, that labour force participation rates do 
not change as a result of the reduction in 
unemployment. 

. This 0.5 elasticity of overtime hours with 
respect to the overtime premium is the figure 
that Robb and Robb (1987) take as represent- 
ative of the estimates given in Ehrenberg and 
Schumann (1982) for the goods-producing 
industries. For the service industries, Robb 
and Robb use the elasticity estimate of 0.755 
as representative. 

. The 28.6 per cent figure is arrived at by 
expressing the change in the overtime pre- 
mium of 0.5 (i.e., 1.5 to 2.0) as a per cent of 
the average of 1.5 and 2.0 (1.e., 1.75). Robb 
and Robb (1987) discuss alternative calcula- 
tions of this percentage change, such as (2.0- 
1.5)/1.5 = 0.33, the estimate used in Ehren- 
berg and Schumann (1982). 

. This is calculated as the elasticity of overtime 
hours with respect to increases in the overtime 
premium (typically around -0.6 in Ehrenberg 
and Schumann, 1982) times the percentage 
increase in the overtime premium (e.g., 
approximately a 0.33 increase associated with 
going from 1.5 to 2.0). The product of these 
two terms (i.e., -0.6 x 0.33 = -0.2) is the 
percentage reduction in overtime that would 
result from increasing the overtime premium 
from 1.5 to 2.0. 
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CHAPTER 14 


Alternatives to Overtime and Alternative 
Policies to Reduce Unemployment 


If overtime is to be restricted in the hope of cre- 
ating new jobs and hence reducing unemploy- 
ment, it is obviously important to know if viable 
alternatives exist to replace overtime, and if still 
other alternative policies could more effectively 
reduce unemployment. On the latter point, it is 
important to see where overtime restrictions fit 
on the list of policies to reduce unemployment. 


Alternatives to Overtime 

In any public policy decision to restrict the use 
of overtime, consideration must be given to the 
availability of alternatives to the use of overtime. 
In the public meetings organized by the Task 
Force, and in the briefs presented, employers 
consistently emphasized that employees working 
the overtime hours could not simply be replaced 
by other workers, let alone members of the 
unemployed. Organized labour, in contrast, 
emphasized that much of the overtime was on a 
regular basis, that it was often carried out by 
workers who did not have unique skills, and that 
it was often worked in establishments where 
those on layoff could have done the overtime 
work. 

In all likelihood, each of these positions con- 
tains an element of truth. Overtime workers are 
likely to differ from other workers; if they do 
not, then employers would put less emphasis on 
the need for flexibility to utilize overtime work. 
Rather, employers would use the other workers, 
given that overtime entails a costly overtime pre- 
mium and possible fatigue effects. The differ- 
ences, however, may be small and give rise to a 
desired flexibility, but not to the necessity of using 
overtime hours. That is, the next best alternative 
to the use of overtime may be only marginally 
less attractive than overtime hours. As well, the 
substitution possibilities may, in the longer run, 
be considerable. For example, a slight change in 
the design of a job or the introduction of a new 
shift may enable other workers to do a job that 
otherwise is performed by employees working 


overtime. Or a slight upgrading of existing 
employees may enable them to do the work, 
which in turn may create a vacuum effect — 
freeing up their jobs to be carried out by the 
unemployed or by workers on layoff. Obviously, 
training the unemployed may facilitate their 
doing the overtime work directly. 

The fact that employers often appear reluctant 
to provide such training suggests that the costs 
of training exceed the benefits of having the new 
trainees do the work that was previously done on 
an overtime basis. This may be true, but there 
may also be market failures that prevent those 
who bear the cost from appropriating the full 
benefits. In particular, firms may be reluctant to 
undertake such generally usable training simply 
because they may lose the trainees afterward to 
other firms that bid them away. In such circum- 
stances, individual workers should be willing to 
pay for the training because they reap the 
benefits in the form of a higher post-training 
wage, although in actuality they may not be able 
to finance the training costs. 

Although the training issue is beyond the 
mandate of the Task Force, it is mentioned here 
simply to illustrate that overtime cannot be dis- 
cussed in isolation, independent of the mecha- 
nisms that serve as alternatives to the use of 
overtime. A viable training system may well 
reduce the need to rely on overtime to fill certain 
demands, even those associated with short-term 
needs. However, private training expenditures 
also represent a major quasi-fixed cost to 
employers and are among the factors encourag- 
ing the tendency to employ a well-trained 
worker for longer hours rather than hire a rela- 
tively new employee. 

Although there are numerous alternatives to 
the use of overtime hours, the fact still remains 
that these alternatives are less attractive to 
employers. Otherwise, they would not use over- 
time, given the costly overtime premium and 
possible fatigue effects that set in after long 
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hours. If, however, these alternatives are only 
marginally less attractive from the perspective of 
the employer, and if a number of alternatives 
could be developed that involve the use of unem- 
ployed workers, then there may be some justifi- 
cation to discourage overtime and encourage the 
alternatives. And if the cost to the employer of 
utilizing additional workers is only marginally 
higher than the cost of utilizing overtime, then 
socially we may well prefer to discourage the use 
of overtime, encourage the use of new employ- 
ment, and reap the social benefits. 

In a study for the Economic Council of Cana- 
da, Gordon Betcherman (1982, p. 34) provided 
evidence on the various alternatives that employ- 
ers use to meet human resource shortages. In 
descending order of importance they are: (1) 
provide training; (2) use overtime; (3) search 
outside region; (4) lower the qualifications; (5) 
improve wages; (6) curtail production; (7) sub- 
contract; (8) search outside Canada; and (9) sub- 
stitute capital. Clearly, overtime is an important 
mechanism for meeting labour shortages. 

An important issue, however, is whether some 
of these alternatives are socially more desirable 
than others. We know that employers tend to 
use a mix of these alternatives, reflecting their 
relative assessments of the costs and benefits. 
From a social perspective, however, we may 
want to encourage employers to use one mecha- 
nism less frequently than others. For example, 
curtailing production is likely to be the most 
undesirable alternative in terms of job creation, 
while searching outside the region may reduce 
unemployment somewhere, but not in the par- 
ticular region; similarly, searching outside Can- 
ada may do little to reduce unemployment in 
Canada. 

In a sense, there may be social gains (at least 
in terms of job creation and unemployment 
reduction) in reordering the list of alternative 
ways of meeting labour shortages. Such job-cre- 
ation benefits are likely to be greater, for exam- 
ple, if curtailing production were at the bottom 
of the list and overtime nearer the bottom than 
the top. 

Even here, however, caution must be exer- 
cised because these alternatives may be interre- 
lated in a complex fashion. For example, 
restricting the use of overtime (which would 
move it toward the bottom of the list) may actu- 
ally curtail production if overtime removed a 
crucial production bottleneck. This in turn 
could have even more deleterious effects on job 
creation. The extent to which new hires can 
serve as an alternative to overtime hours 
depends in large part on the extent to which the 
potential new recruits possess the requisite skills 
to do the equivalent work. Unfortunately, we 
have very little direct evidence on this point. In 
economic terms, we do not know the elasticity of 


substitution between overtime hours and new 
employment. As indicated in the previous chap- 
ter, all we know is that a one per cent increase in 


the overtime premium is associated — very - 


roughly — with about a 0.6 of one per cent 
reduction in overtime hours. The fact that new 
employees are not perfect substitutes for over- 
time hours is a component of that relationship, 
but one of unknown magnitude. 

In addition, there is some evidence on the 
occupational distribution of the unemployed rel- 
ative to the distribution of overtime hours. Robb 
and Robb (1987, Table 8) indicate that for broad 
industry and occupation groups, there are invar- 
iably many more unemployed workers than job 
equivalents of overtime hours. Nevertheless, as 
they indicate, this does not mean that the unem- 
ployed are in the right place or have the right 
skills to do the job if overtime is eliminated. 

Ehrenberg and Schumann (1982, Chapter 4), 
in their calculations for the United States, find 
that when more detailed industry and occupa- 
tion categories are used and when comparisons 
are made within the same region, skill mis- 
matches between the unemployed and those 
working overtime work become more promi- 
nent. They conclude (p. 43) that “‘skill mis- 
matches of the distributions of those working 
overtime and the experienced unemployed may 
well seriously constrain the creation of new jobs 
in response to an increase in the overtime pre- 
mium in these categories.” Their analysis, how- 
ever, suggests that skill mismatches will 
constrain but not eliminate the job-creation 
potential of overtime reductions. 


Alternative Policies to Reduce 
Unemployment 


There may be numerous alternatives (many in 
subtle form) to the use of overtime hours, and 
similarly numerous alternatives exist for reduc- 
ing unemployment. Obviously, aggregate 
demand policies (for example, monetary policy, 
fiscal policy, and exchange rate management) 
can be important, and some may argue that they 
are the only appropriate vehicle for dealing with 
unemployment. Nevertheless, there appear to be 
numerous reasons for not relying exclusively, or 
perhaps even largely, on aggregate demand poli- 
cies. 

First, monetary policy and federal deficit poli- 
cies emanating from federal tax and expenditure 
policies obviously are beyond the control of the 
Ontario government. Second, whether or not 
aggregate demand policies could theoretically 
lead to full employment, in actual fact they have 
not done so in recent years. It would seem irre- 
sponsible not to try to reduce unemployment by 
others means on the presumption that aggregate 
demand policies are sufficient. Third, there is 
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the possibility that we have a new type of unem- 
ployment that cannot be dealt with adequately 
by conventional policies, and that new initiatives 
— particularly worktime reductions as a form of 
worksharing — may be necessary. Although this 
is not the forum to resolve that issue, it does 
seem reasonable to argue that the current high 
levels of unemployment have shown a marked 
resiliency to being reduced and that in such cir- 
cumstances it is not inappropriate to consider 
alternative policies to reduce unemployment. 
Such alternatives include worksharing policies, 
such as restrictions on overtime. 

In addition to aggregate demand policies, the 
conventional policy initiatives to reduce unem- 
ployment include policies to reduce structural 
and frictional unemployment. These can include 
a host of initiatives relating to training, mobility, 
and improving accessibility of labour market 
information — policies designed to improve the 
match between unemployed workers and un- 
filled jobs. The viability of these policies depends 
upon their costs relative to their benefits in 
terms of reducing unemployment. As with 
aggregate demand policies, such initiatives to 
reduce structural and frictional unemployment 
do not seem to have cured our unemployment 
problems. Again, this focusses attention on new 
alternatives, including worksharing options. 


Worksharing and the Lump-of-Labour Fallacy 


Economists tend to express concern over the via- 
bility of worksharing policies to reduce unem- 
ployment. They often argue that it is a fallacy 
(termed the “‘lump-of-labour fallacy’’) to assume 
that there are a fixed number of jobs in the econ- 
omy and that, therefore, the job done by one 
worker (someone working overtime, for exam- 
ple) means that this worker is taking the job 
from another. Although the number of jobs in a 
particular establishment may be fixed, this is not 
true for the economy as a whole. When a worker 
takes a particular job, that means the particular 
job is not available for another worker. Never- 
theless, the worker taking that job presumably 
now has more income, and so will be spending 
more money and creating jobs elsewhere. In 
addition, that worker may be vacating another 
job, which can affect the job prospects of others. 
Also, the worker may now be eliminating a 
structural bottleneck (and this may be relevant 
especially in the overtime area), which in turn 
may open up other, related jobs. Finally, if a 
worker does not do a given job (for example, by 
not working overtime), then the vacated work 
may not necessarily find itself carried out by 
another individual in the same locality; rather, it 
may be filled by production done elsewhere, 
including another country. 

In essence, the economy is best characterized 
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as dynamically changing and always in a state of 
flux, not as static and having a fixed number of 
jobs. Perhaps this is best illustrated by the case 
of women participating in the labour market. It 
may be true that if a woman does a particular 
job, then that specific job would not be available 
to be filled by a man. But even if that should 
matter, it is a fallacy to assume that “‘women are 
taking the jobs of men”’ since that would assume 
that there are a fixed number of jobs in the econ- 
omy, and that for every woman who enters the 
labour market there would be one less job for a 
man. All this ignores the fact that when women 
enter the labour market they earn income, which 
leads to spending and new jobs elsewhere. In 
addition, they vacate jobs in the household, 
which leads to increased demand for other ser- 
vices (for example, daycare) as well as goods 
(household appliances, a second car). This again 
leads to jobs elsewhere. 

Despite such a view, the ever-changing econ- 
omy does create unemployment that most 
observers would characterize as a social prob- 
lem. In the short run at least, there may be a 
scarce number of jobs to allocate; and in such 
circumstances, worksharing may be a viable 
(and, one hopes, temporary) mechanism. 

Worksharing can occur in a variety of forms, 
some of which seem more socially acceptable 
than others: overtime restrictions; unemploy- 
ment-insurance-assisted worksharing; early 
retirement; longer paid vacations; paid educa- 
tional leaves; maternity leaves; unpaid leaves; 
and delayed entry of school-age youths into the 
labour market. Each of these can vacate work 
that can be filled by others. Each of these also 
has other consequences. 

Paid educational leaves may be very costly. 
Raising the school-leaving age may mean that 
some youths are compelled to stay in an environ- 
ment that really does not do them or their class- 
mates any good. Compelling early retirement or 
allowing mandatory retirement may be inter- 
preted as age discrimination. Restricting over- 
time may be costly to firms and to those workers 
who rely on overtime income. 

Clearly, there are potential adverse conse- 
quences associated with almost any form of 
worksharing. The issue then becomes one of 
weighing those adverse consequences against the 
possible benefits in terms of short-term job cre- 
ation. This means facilitating those worksharing 
schemes that are likely to have the greatest job- 
creation potential and that have the least adverse 
consequences. 

At a minimum, this means removing barriers 
that otherwise inhibit parties from voluntarily 
reducing their worktime. For example, in the 
debate over mandatory retirement there seems to 
be a consensus that it would be desirable to facil- 
itate the taking of early retirement as well as 
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reduced worktime prior to retirement, or per- 
haps to encourage continued work on a part- 
time basis. With regard to overtime, it would 
seem desirable to remove unintended barriers 
that inhibit employers from hiring new workers 
while encouraging them to work their existing 
employees long hours. 


Reducing Fringe Benefit Barriers to 
Employment Creation 

In his background report for the Task Force, 
Reid (1987b) identifies a number of policy 
changes that would reduce barriers to new-job 
creation. Basically, the barriers occur because 
many fringe benefits contain components of 
quasi-fixed costs that are incurred each time a 
new employee is hired but are not increased (or 
are increased by an amount that is less than pro- 
portionate) when existing employees are worked 
longer hours. The quasi-fixed costs are incurred 
when fringe benefit costs are specified on the 
basis of dollars per employee rather than as dol- 
lars per hour or as a per cent of earnings. 

Table 14.1 indicates the importance of various 
fringe benefits in the compensation package of 
Canadian workers. Clearly, they are substantial, 
amounting to almost 50 per cent of straight-time 
pay. Reid (1987b) reviews each of these fringe 
benefits and indicates the extent to which they 
create quasi-fixed costs (and hence discourage 
new hires and encourage long hours). Where 
they have elements of quasi-fixed costs, he sug- 
gests ways in which they could be converted to 
variable costs and hence not have the bias 
against worksharing. 

For example, the holiday pay provisions of the 
Ontario Employment Standards Act require the 
employer to provide 7 paid holidays each year 
and to pay the employee “regular wages’’ for 
each public holiday. This creates a fixed cost 
since the paid holidays are provided to each new 
employee and the costs are the same whether the 
employee works a 40- or a 50-hour week. That 
is, these costs are not increased if an employee 
works overtime; but they are incurred if a new 
employee is hired (and has worked at least 3 
months). This bias toward long hours and 
against new hires could be removed by modify- 
ing section 26(2) of the Act to read ‘‘...and pay 
to the employee an amount not less than 5.0 per 
cent of his earnings in the 4 weeks preceding the 
holiday.” The 5.0 per cent of 4 weeks of earn- 
ings is the equivalent of one day’s pay (0.05 x 
20 days = one day). Requiring that paid holi- 
days be reimbursed as a per cent of earnings 
rather than as a per cent of regular wages essen- 
tially converts this benefit from a fixed cost to a 
variable cost (that is, from one that is indepen- 
dent of hours worked to one that varies propor- 
tionately with hours of work). When 


reimbursement is based on a per cent of earn- 
ings, the reimbursement increases as overtime 
and, hence, earnings, increase. In fact, the reim- 
bursement is at the same “‘penalty rate”’ as the | 
overtime premium. This requirement could be 
extended to all holiday provisions, not just to the 
statutory holidays. 

This change would bring the paid holiday pro- 
vision in line with the vacation pay provisions, 
which require compensation as a per cent of 
earnings. That is, the legislation requires at least 
2 weeks’ vacation per year to be compensated at 
4 per cent of earnings in the prior 12 months. 
This reimbursement is equivalent to 2 weeks of 
pay (0.04 x 50 weeks = 2 weeks). If overtime is 
worked in that year, then compensation for vaca- 
tion pay also increases. Although the vacation 
pay requirements im legislation are a variable 
cost, this may not be so under collective agree- 
ments or other employment contracts. Hence, 
consideration could be given to amending the 
Employment Standards Act to require that each 
week of paid vacation time be compensated at 
the rate of 2 per cent of the employee’s earnings 
in the 50-week period preceding the vacation. 
The 2 per cent figure is the equivalent of one 
week’s pay (0.02 x 50 weeks = one week). 

Similarly, employment standards legislation 
could require paid sick leave or paid personal 
leave to be compensated at a rate proportionate 
to the employee’s earnings in the preceding 4 
weeks. The exact rate would have to be deter- 
mined by the collective agreement or personnel 
policy. Specifying the daily rate as 5 per cent of 
earnings in the last 4 weeks would imply full 
paid compensation (0.05 x 20 days = one day), 
a benefit that exists in about one-half of current 
sick leave plans. 

Similarly, too, severance pay and retirement 
allowances typically involve a specified number 
of days per year of service (for example, 5 days 
pay per year of service). Such allowances are 
quasi-fixed since they will be associated with hir- 
ing a new worker, but they will not increase if an 
individual works additional hours. Again, such 
plans can be converted from quasi-fixed to varia- 
ble costs by requiring that each day of compen- 
sation be at a rate not less than 5 per cent of the 
employee’s earnings in the preceding 4-week 
period. 

Employer contributions to Workers’ Compen- 
sation (WC), Unemployment Insurance (UI), 
and the Canada Pension Plan (CPP) are specified 
as a per cent of earnings up to a ceiling level of 
earnings per employee. Therefore, below the 
ceiling, contributions increase proportionately 
with hours worked and are a variable cost. 
Above the ceiling, however, contributions are 
fixed at the ceiling level and the expenditure 
becomes a quasi-fixed cost. In such a case the 
WC, UI, or CPP premium provides an incentive 
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Table 14.1 
Employer Expenditure on Benefits, Canada, 1984 


Per Cent of Mean Dollars Mean Per Cent 


Employees Per of Pay for 
Covered by Employee/ Straight Time 
Benefit Year Worked 
Pay for Straight Time Worked 100.0 22,377 100.0 
Paid Time Away from Duty 
Paid Holidays 99.7 1,182 S16 
Paid Vacations 99.7 2,020 9.0 
Paid Sick Leave 95.9 492 22 
Paid Personal Leave 75.5 149 0.7 
Paid Rest Periods 90.8 1,060 4.7 
Straight-Time Pay 100.0 27,280 121.9 
Pay Supplements 
Overtime and Holiday Work Pay 97.2 1,120 5.0 
Shiftwork Compensation 91.0 169 0.8 
Financial Benefits 
Severance Pay 82.5 39 0.2 
Retirement Allowances 87.1 138 0.6 
Gross Pay 100.0 29,335 ANS 
Legislated Benefits 
Workers’ Compensation 95.0 361 1.6 
Unemployment Insurance 99.0 567 2.5 
Canada/Quebec Pension Plans 98.7 316 1.4 
Group Life Insurance and Related Plans 87.9 153 0.7 
Health Insurance Plans 
Provincial Health Care? 98.8 146 0.7 
Quebec and Manitoba Health Care 90.6 246 ‘lel 
Supplementary Health Insurance 91.6 100 0.4 
Dental Care Plans 96.4 166 OF 
Salary Continuation Plans 
Sickness Indemnity Insurance 98.5 49 0.2 
Combined Sick Leave and Sickness Indemnity 95.6 91 0.4 
Long-Term Disability Insurance 93.1 113 0.5 
Supplementary Unemployment Insurance 97.5 AZ 0.1 
Private Pension Plans 89.9 1,879 8.4 
Total Compensation 33,534 149.9 


® Provincial health care based on all participating establishments including establishments located in provinces that do 
not levy premiums. 

Source: Reid (1987b, Table 5). The original data source was Pay Research Bureau (1984), Employee Benefits and 
Conditions of Employment in Canada 1984, Table 30-B, p. 155. 
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for the employer to work existing employees 
longer hours (since no additional contributions 
are required) rather than hire new employees 
(for whom additional contributions would be 
required. 

Employer contributions to WC, UI, and CPP 
could be converted to a pure variable cost by 
simply removing the ceilings. Such a change, 
however, would ignore the original purpose of 
the ceilings, which is to prevent employees with 
very high incomes from receiving an unseemly 
high level of benefits from WC, UI, or CPP. 
Rather than eliminate the ceilings, an alternative 
solution is to prorate the ceilings according to 
the number of hours worked. If, for example, 
the UI ceiling of $490 per week in 1986 applied 
to a full-time employee working 40 hours per 
week, the ceiling would be reduced to $245 for a 
jobsharing employee working 20 hours per week 
and increased to $735 for an employee working 
60 hours per week. 

Prorating the ceiling according to hours 
worked is equivalent to specifying a ceiling in 
terms of hourly earnings instead of weekly earn- 
ings. In the UI example, the ceiling level for 
hourly earnings would be $490/40 =$12.25 per 
hour. For employees with hourly earnings above 
the ceiling, employer contributions would vary 
proportionately with hours worked, converting 
UI contributions to a pure variable cost. 

Changing the structure of the Workers’ Com- 
pensation premium to prorate the ceiling on 
earnings subject to contribution is within the 
jurisdiction of the Ontario government, but pro- 
rating the earnings ceilings on UI and CPP 
would require the cooperation of the federal gov- 
ernment. 

Group life insurance, sickness indemnity 
insurance, and long-term disability insurance 
plans typically specify an insured amount that is 
a per cent of salary. To ensure that premiums for 
these insurance plans are a variable cost rather 
than a quasi-fixed cost, it is necessary to relate 
benefits and premiums to the previous year’s 
total earnings (including overtime pay) rather 
than regular earnings. Because the premium 
structure is determined by an independent 
insurance carrier, however, legislative interven- 
tion may need to be more complex than a simple 
amendment to the Employment Standards Act. 

Employer contributions to some pension plans 
are a percentage of the employee’s earnings and 
hence are a variable cost, creating no bias toward 
long hours rather than new hires. This is the 
case with those defined contribution plans that 
frequently require contributions based on a per 
cent of the employee earnings. It is also the case 
with those defined benefit plans in which the 
level of benefits is specified as a percentage of 
earnings over the average of the employee’s 
entire career. 


These examples are meant to illustrate the 
extent to which many fringe benefits contain ele- 
ments of quasi-fixed costs that can deter new hir- 
ing and encourage employers to work their 
existing employees long hours. In many circum- 
stances, this bias against worksharing and 
shorter hours can be removed by changing the 
nature of employers’ contributions to be payroll 
related or hours related, rather than person 
related. An overall assessment of the pros and 
cons of doing so in each particular case is beyond 
the scope of the Task Force. Such changes, how- 
ever, would have the benefit of removing the 
byproduct (likely an unintended one) of encour- 
aging Overtime at the expense of new hires. For 
this reason, such policies should be given serious 
consideration. 


SUMMARY OF ALTERNATIVES 


© If overtime 1s to be restricted to reduce unemploy- 
ment, it 1s important to know 1f viable alterna- 
tives exist to replace overtime, and 1f alternative 
policies would be more effective in reducing 
unemployment. 

© Although overtime work provides employers with 
desired flexibility, alternatives to overtime also 
exist, such as shiftwork, job redesign, and 
upgrading and training. These alternatives can 
result in new-job creation. 

e The costs of these alternatives to employers are 
unknown. 

© If these are not much more costly than overtime, 
then they may be socially preferable because they 
can lead to reduced unemployment, a considera- 
tion that 1s unlikely to enter into the decision-mak- 
ing process of employers. 

© The extent to which new recruits are an alterna- 
tive to overtime hours depends upon the degree to 
which the new recruits possess (or can quickly pos- 
sess) the skills of those doing the overtime work. 
On this we have little systematic evidence. It 
appears that there 1s some mismatch, and that this 
will constrain, but by no means eliminate, the 
job-creation potential of reduced overtime. 

© Aggregate demand policies (monetary policy, 
fiscal policy, and exchange rate management) are 
the conventional job-creating tools of government. 
They are, however, unlikely to be sufficient for 
various reasons: they are beyond the purview of 
the Ontario government; they have not worked 
well in practice to eliminate unemployment; and 
the recent hgh unemployment suggests that new 
policy tmtiatives, including worksharing, may be 
required. 

© Similarly, training, mobility, and labour market 
information policies to reduce structural and fric- 
tional unemployment have still left us with high 
unemployment in Canada. Hence, we are left 
with the search for new alternatives, including 
worksharing options. 


Economists tend to express concern that those who 
vigorously promote worksharing policies assume 
that there are a fixed number of jobs 1n the econ- 
omy — that one person taking a job means that 
another person does not have a job. 

Although this may be true for particular jobs, it is 
not true for the economy as a whole. Nevertheless, 
in periods of high unemployment there may be a 
scarce number of jobs to allocate, and in the short 
run worksharing may be a viable mechanism to 
reduce unemployment. 

Worksharing can exist in various forms: unem- 
ployment-insurance-assisted worksharing; early 
retirement; paid and unpaid leaves; delayed 
school-leaving; and restrictions on overtime. Each 
of these has 1ts pros and cons. 

At a minimum, it would be desirable to amend 
Employment Standards legislation to remove bar- 
riers that seem otherwise to inhibit parties from 
voluntarily reducing their working time. 

Such barriers are prominent in many fringe 
benefits that have a component which 1s fixed per 
employee rather than being hourly or payroll 
related. Such fixed costs encourage employers to 
work their existing employees long hours to amor- 
tize those fixed costs, rather than to hire new 
workers and incur the fixed costs. 

This is the case with both statutory and negotiated 
paid holidays and vacations, sick leave, sever- 
ance pay, and retirement allowances. It 1s also 
the case with life insurance, sickness insurance, or 
disability insurance plans where premiums are 
based on regular pay, not including overtime 
income. This also applies to pension plans if pen- 
sion benefits are based on regular pay and not 
overtime income. Ceilings on employer contribu- 
tions to Workers’ Compensation, Unemployment 
Insurance, and the Canada Pension Plan also 
create a fixed-cost component. 

By requiring employer contributions to be based 
upon hours or a per cent of earnings, rather than 
being fixed per employee, such a bias against 
worksharing could be removed; this may reduce 
long hours and encourage new hires. For this rea- 
son, such policies should be given serious consid- 
eration. 
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CHAPTER 15 


Health and Safety and Social Aspects 


As stated in the introductory chapter, the initial 
impetus for the establishment of the Task Force 
came from the apparent anomaly of large 
amounts of overtime being worked at the same 
time that numerous people were unemployed or 
on layoff. The emphasis thus has been on 
restrictions on overtime as a form of workshar- 
ing, in the hope of creating new jobs and reduc- 
ing unemployment. 

Although there is this emphasis on workshar- 
ing and job creation, there is also a broader set of 
social issues that are relevant to the overtime 
issue. These include the relationship between 
overtime and health and safety and absenteeism, 
women’s issues pertaining to overtime, and the 
broader issue of worktime reduction to improve 
the quality of work and family life. 


Health and Safety Issues 


As indicated in Chapter 3, health and safety 
issues were always part of the rationale for 
hours-of-work and overtime legislation. In fact, 
the original legislation embodied in the Factories 
Act of 1884 had as its primary rationale the 
“protection” of the health and safety of women 
and youths. For these groups, a maximum of 10 
hours per day and 60 hours per week was speci- 
fied. The legislative change in 1944 to the 8-hour- 
day and 48-hour-week maximum, however, was 
largely motivated by a desire to share the work 
among the returning troops and to provide a 
minimum standard and safety net for all work- 
ers. Nevertheless, the concern that long hours 
may be detrimental to health and safety was 
always in the background, as part of the mini- 
mum standards for all workers. 

That health and safety issues were not para- 
mount, however, is evidenced by the numerous 
exemptions, special provisions, and permits that 
were a feature of the new legislation. In essence, 
health and safety issues, whatever their degree of 
prominence as a rationale for regulating hours, 
were allowed to be traded off to attain flexibility. 


If health and safety had been a paramount 
rationale, then surely the standards would be 
more uniformly applied, or exemptions and spe- 
cial considerations granted only where health 
and safety was not jeopardized. 

The declining importance of the health and 
safety rationale may reflect the fact that health 
and safety was not so much at issue once the 
average workweek declined substantially from 
its historically high levels of 60 hours or more. It 
may also reflect the fact that empirically there is 
no consensus on the relationship, between long 
hours and overtime on the one hand and health 
and safety on the other. 

Theoretically, there are obvious reasons to 
suspect that long hours can lead to problems of 
health and safety. Fatigue can set in, and this 
can lead to accidents. Long hours can mean 
greater exposure to hazards and hazardous sub- 
stances; the latter is of critical concern if specific 
periods of rest are required to restore normal 
bodily functions. Overtime work may also be a 
departure from the normal work routine and 
work groups, and this change can lead to more 
accidents (albeit routine situations can also lull 
one into a false sense of security, which can lead 
to more accidents). 

Although the theoretical possibility is there 
for a link between long hours and health and 
safety hazards, it is extremely difficult to test for 
that link empirically — in part because overtime 
work is often associated with other factors such 
as speed-up, lack of supervision, the introduc- 
tion of new and untested equipment, or the con- 
tinuous operation (and, hence, lack of safety 
maintenance) of existing equipment. In such cir- 
cumstances it may be these other factors, and 
not the long hours, that cause the accidents. It is 
also a distinct possibility that, under those con- 
ditions, new and inexperienced workers would 
be more accident prone than the experienced 
workers who are working overtime. 

Given that overtime is often utilized to meet 
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temporary peak demands, then normal routine 
safety practices also may be bypassed under 
those unusual circumstances. Again, it may not 
be the long hours causing the problem; rather, 
the bypassing of normal safety standards may 
create the difficulties. 

It is also the case that long hours means more 
of an opportunity to be exposed to a hazard even 
if it is no more likely to present itself during the 
overtime hours. That is, a constant accident rate 
per hour (including overtime hours) obviously 
means that a person working long hours is more 
likely to experience an accident than a person 
working fewer hours. 

Perhaps because of these problems of sorting 
out cause and effect, and of controlling for the 
effect of other factors, there is no consensus in 
the empirical literature on the relationship 
between long hours and overtime work on the 
one hand and health and safety on the other. 
Most empirical studies in this area do find a posi- 
tive relationship between overtime hours and 
occupational injury and accident rates (Smith 
1972, 1976; Koshal and Koshal 1973; Gaunt 
1980; Kriebel 1982; and Schuster and Rhodes 
1985). These studies, however, do not help us to 
disentangle the underlying cause and effect rela- 
tionship at work. Specifically, when overtime 
hours are worked, other changes are also occur- 
ring. For example, supervision may be lax, or 
the pace of work may be increased, or the nature 
of the work may be different (for example, emer- 
gency repairs). These may be the causal factors 
— not the fatigue effects from overtime — that 
give rise to the higher accident rates. And if that 
is the case, then substituting new workers for 
the overtime hours of existing workers would 
not reduce accident rates unless the underlying 
causal factors (supervision, pace) also changed. 
In fact, as discussed previously, accident rates 
could increase given the possible inexperience of 
the new workers. Unfortunately, the existing 
empirical evidence simply does not allow us to 
disentangle the relative importance of these vari- 
ous determinants of accident rates that simulta- 
neously change when overtime hours are 
worked. 


Overtime and Absenteeism 


There is also concern that overtime may lead to 
subsequent absenteeism. This could occur, for 
example, because overtime leads to fatigue or 
because workers have a fixed amount of time 
that they want to work. The effects could also be 
cumulative; if overtime leads to absenteeism, 
that in turn leads to the need for overtime to 
replace those who are absent. 

The relationship between overtime and absen- 
teeism is likely to be affected by whether the 
overtime is voluntary. If it is not, then workers 


would be more likely to use subsequent absen- 

teeism to offset their having to work overtime. If 
it is voluntary, however, they could refuse the 

overtime to arrive at their desired hours of work, 
rather than use subsequent absenteeism. The 

overtime premium may provide some incentive 

to do the overtime work even if it is voluntary, 

and then to arrive at one’s desired hours of work 

by increasing absenteeism. The absenteeism, 

however, is unlikely to be as strong as when the 

overtime is involuntary. 

There is in fact some empirical support for 
this notion that the relationship between over- 
time and absenteeism is likely to depend on 
whether the overtime is voluntary. Walker and 
de la Mare (1971) found no relationship between 
overtime and absenteeism, when the overtime 
was voluntary. In contrast, Martin (1971) and 
Jamal and Crawford (1981) found a positive rela- 
tionship between overtime and absenteeism 
when no distinction was made between volun- 
tary and involuntary overtime, albeit the latter 
study found that the relationship was not quanti- 
tatively substantial. In essence, the limited evi- 
dence suggests some positive relationship 
between overtime and subsequent absenteeism, 
albeit not when the overtime is purely voluntary. 

Even if there were a strong positive relation- 
ship between overtime and subsequent absentee- 
ism, it is not obvious that public policy should 
try to inhibit overtime to reduce absenteeism. 
Presumably employers would be aware of this 
relationship, and it would simply be part of the 
cost of using overtime (along with the overtime 
premium and any other overtime cost). Employ- 
ers may well prefer the employee to work the 
overtime, even if that should lead to subsequent 
absenteeism, because of the importance of those 
overtime hours. In essence, the possible absen- 
teeism costs should be fully internalized in the 
employer’s decision to use overtime. There 
seems little role for government intervention for 
that reason, except perhaps to inform employers 
in general of any possible relationship between 
overtime and subsequent absenteeism. 


Women’s Issues 

Issues pertaining to hours of work can be partic- 
ularly important to women and dual-earner fam- 
ilies, especially to provide flexibility between 
labour market work and household work. As 
well, it is useful to know if women would be 
adversely or positively affected by restrictions on 
overtime, and whether any new potential job 
creation would occur in female-dominated jobs. 
In providing this information, we draw exten- 
sively on a background report prepared for the 
Task Force by Roberta Edgecombe Robb and 
Morley Gunderson, entitled Women and 
Overtime. 


Gender Differences in Hours of Work 

A basic descriptive picture of gender differences 
in various dimensions of hours of work for full- 
time workers in Ontario in 1985 is presented in 
Table 15.1. Clearly, males tend to work longer 
workweeks, as evidenced by their averaging 42.2 
hours compared with 38.1 hours for females, 
and by the greater proportion of males who work 
over 40, 44, 48, and 60 hours per week. Males 
who work overtime or extra hours tend to aver- 
age 8.7 of such hours per week, compared with 
7.1 for females; over the whole full-time work- 
force (including those who work no overtime or 
extra hours), this averages 1.36 of overtime 
hours per week for males, and 0.74 hours for 
females. Clearly, overtime is a more prominent 
phenomenon for males than females, although it 
is not inconsequential for females. In addition, 
although not shown in the table, the growth of 
extra hours worked over the period 1975-1985 is 
much higher for females than males, largely 
because of the growth in the proportion of the 
female workforce that works long hours. 

Females tend to work less overtime both 
because they tend to work in occupations and 
industries other than those where overtime is 
prominent (for example, in the skilled, blue-col- 
lar manufacturing jobs), and because they tend 
to work less overtime in a given occupation and 
industry. The data do not reveal whether their 
propensity to work less overtime occurs because 
they are not offered as much overtime (for exam- 
ple, if it is allocated on the basis of seniority), or 
because they tend not to accept it when it is 
available. 

As illustrated in Table 15.1, whereas 41 per 
cent of the overtime or extra hours worked by 
males occur in manufacturing, for females the 
preponderance of overtime (also 41 per cent) is 
worked in the service sector. In large part, this 
reflects the predominance of males in manufac- 
turing and the predominance of females in the 
service sector. For both males and females, the 
extra hours worked are disproportionately in 
managerial occupations. For males, however, 
many of the extra hours are also worked in the 
processing occupations, while for females they 
occur in clerical jobs, again reflecting the differ- 
ent occupational distribution of the male and 
female workforces. 

Overall, it seems clear that females do not 
work as much overtime as males and hence 
would not be as affected as males by policies to 
restrict the use of overtime. This is a two-edged 
sword. It means that females would be less likely 
to be restricted from working overtime if such 
restrictions are enhanced. It also means that they 
are less likely to receive the benefits of a higher 
overtime premium, if that mechanism were used 
to discourage the use of overtime. Whatever 
mechanisms are employed to restrict the use of 
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overtime, they are disproportionately less likely 
to affect females than males. 


Effect of Overtime Reduction on the Job- 
Creation Potential for Women 

The previous discussion referred to how females 
who worked long hours would be affected by 
policies designed to restrict those long hours. 
Females may also be affected by the potential 
job-creation effects of reductions in overtime. 
The extent to which this will occur depends 
upon the extent to which reductions in overtime 
will be translated into new jobs in general, and 
whether those new jobs will be occupied by 
females. 

The job-creation potential of reductions in 
overtime was discussed in Chapter 12. In gener- 
al, it is not substantial, at least for most of the 
feasible policy options that could be used to 
reduce overtime. The job-creation potential for 
women would be further reduced by the fact 
that women tend not to be prominent in many of 
the occupations and industries where overtime is 
extensively worked (for example, in high-skilled 
blue-collar jobs). Given the existing occupational 
and industrial segregation of the workforce by 
sex, it is unlikely that females would occupy 
many new jobs that may be created by the reduc- 
tion of overtime in jobs where they already are 
not extensively employed. 

Certainly, it is theoretically possible that 
reduced hours of work in certain male-domi- 
nated jobs could lead to increased employment 
for females, perhaps in the form of part-time 
work. Nevertheless, the current occupational 
and industrial segregation of the workforce sug- 
gests that these effects are unlikely to be sub- 
stantial. In essence, the limited job-creation 
potential that may occur from restricting over- 
time is unlikely to benefit females substantially, 
at least relative to males. Certainly, overtime 
restrictions cannot be looked upon as a panacea 
for the employment problems of women. 


Illustrative Job-Creation Calculations for 
Ontario 

Some illustrative calculations of the effect that 
overtime restrictions would have on the job-cre- 
ation potential for women in Ontario, as of 1985, 
are provided in Robb and Gunderson (1987). 
Eliminating the overtime and extra hours of 
females would yield the equivalent of approxi- 
mately 30,000 full-time jobs that could be filled 
by other females. If one assumes that approxi- 
mately half of such workers are covered by the 
Employment Standards Act, and that about half 
of the hours reductions would be converted into 
new jobs (as discussed in Chapter 12), then this 
would yield 7,500 job equivalents. These repre- 
sent, respectively, about 1.1 per cent and 0.56 
per cent of the full-time female workforce. The 
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Table 15.1 
Gender Differences in Various Dimensions of Hours Worked, Ontario, Full-Time Workers, 1985 
Males Females 
Average weekly actual hours 42.2 38.1 
% of workers averaging over 
40 hours per week 33.2 1557 
44 hours per week 25.0 10.3 
48 hours per week 17.6 6.5 
60 hours per week 73 2.3 
Average overtime and extra hours per week 
per worker who works extra hours 8.7 wA 
per worker, averaged over all workers 1.4 0.7 
Distribution of overtime and extra hours by industry 100.0 100.0 
agriculture 0.0 0.0 
other primary 2.2 0.0 
manufacturing 41.0 20.8 
construction 6.3 0.0 
transportation & communication 10.1 5.6 
trade 11.6 13.9 
finance Soi, 8.5 
service ice 41.0 
public administration 6.5 8.0 
Distribution of overtime and extra hours by occupation 100.0 100.0 
managerial 34.4 45.1 
clerical 5.6 26.1 
sales 5.1 Pel 
service 65 6.9 
primary 2:2 0.0 
processing 27.4 SPT, 
construction 6.9 n.a. 
transportation 5.9 0.0 
materials & other crafts 5.8 0.0 


Source: Calculations based on special tabulations by Statistics Canada from the Labour Force Survey. 


extent to which this would be offset by males 
taking some of these jobs remains an unan- 
swered question. 

Female job creation could also occur through 
the reduction of overtime and extra hours of 
males, although the extent to which this would 
occur is uncertain since evidence is not available 
on the substitutability between male hours and 
female employment. Eliminating the overtime 
and extra hours of males could yield the equiva- 
lent of approximately 70,000 jobs at average 
hours. If one assumes half of such males are cov- 
ered by the Employment Standards Act, and 
that about half of the hours reduction would be 
converted into new jobs, then this would yield 
job equivalents of 17,500 jobs. The majority of 
these jobs, however, are in the male-dominated 
occupations of processing, construction, trans- 
portation, material and other crafts, and primary 
occupations. Hence, it is unlikely that potential 
new job creation resulting from restricting male 
hours would benefit females significantly. There 
may be greater female job-creation potential if 
the hours of younger males were restricted, 
because there is some empirical evidence to sug- 
gest that females and younger males are good 
substitutes in production. The numbers here are 
small, however, amounting to a maximum of 
about 1,750 jobs. 

Overall, the job-creation potential, even from 
a policy that would eliminate all overtime and 
extra hours, would be relatively small for wom- 
en. This is especially so because, for those 
female-dominated jobs for which other females 
could be the job recipients, overtime hours are 
not as pronounced; and for those male-domi- 
nated occupations where overtime is more pro- 
nounced, females are unlikely to be the job 
recipients given the occupational segregation of 
the workforce. 


Women and Voluntary Overtime 

The one area where women may disproportion- 
ately benefit from restrictions on the use of over- 
time pertains to the voluntary nature of 
overtime. Women who work in the labour mar- 
ket are often in single-parent families or part of a 
multiple-earner family. In either case, having 
the right to refuse overtime may be extremely 
important to facilitate the carrying out of house- 
hold tasks, especially those pertaining to the care 
of children whose hours in school or daycare 
may be set at certain times. Involuntarily having 
to work overtime may seriously interfere with 
having to pick up children at daycare or being at 
home when children return from school. 

The increased importance of multiple-earner 
families makes voluntary overtime particularly 
important. Such families may want to reduce the 
labour market work for either or both partners, 
given the substantial total hours that they jointly 
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work in the labour market. They may regard 
this as essential for family time and household 
tasks, given that such time is already scarce 
because both parties are working in the labour 
market. Clearly, in today’s changing labour mar- 
ket, the voluntary nature of overtime may be 
increasingly important for men as well as wom- 
en. 
The potential for concern is highlighted by 
the fact that the overtime and extra hours 
worked by persons in multiple-earner families 
do not substantially differ from those worked in 


‘single-earner families. Unpublished data from 


Statistics Canada’s Survey on Work Reduction, 
conducted as a supplement to the June 1985 
Labour Force Survey, indicate that persons in 
single-earner families average about 1.15 hours 
of overtime and extra hours per week, compared 
with 0.95 hours for persons from multiple- 
earner families. This difference is owing mainly 
to the higher incidence of overtime worked by 
single earners as opposed to multiple earners; 
that is, 14.7 per cent of employees from single- 
earner families work overtime or extra hours, 
compared with 12.4 per cent from multiple- 
earner families. The fact that persons in mul- 
tiple-earner families work almost as much over- 
time and extra hours as persons in single-earner 
families suggests that the right to refuse over- 
time may be a potentially important provision, 
especially for persons in multiple-earner families 
and with family responsibilities. Unfortunately, 
direct evidence on this point is not available, 
since the data do not indicate whether the over- 
time or extra hours worked are voluntary or not. 


Gender Differences in Preferences for 
Worktime Reductions 

Evidence from the Survey on Work Reduction 
indicates that preferences for reduced worktime 
with a corresponding reduction in pay were only 
slightly greater for Canadian females (31.9 per 
cent) than males (29.8 per cent). For females of 
typical childbearing and child-rearing years, 
however, the preferences for reduced worktime 
were stronger (39.5 per cent for females aged 25- 
34 versus 32.2 per cent for males of the same age 
group), although even these differences are not 
substantial. Based on this same data set, the 
Conference Board of Canada (1986) indicated 
that women between the ages of 25 and 34 and 
with household income in excess of $60,000 per 
year expressed the strongest preference for such 
worktime reduction (64 per cent of such women, 
versus 32 per cent for all women). 

In essence, preferences for worktime reduc- 
tion are not substantially different for males than 
for females overall; however, when the family 
income is sufficient to afford such a reduction, 
women of childbearing and child-rearing ages do 
have a substantially stronger preference for 


123 


124 


WORKING TIMES: 
THE REPORT OF THE ONTARIO TASK FORCE ON HOURS OF WORK AND OVERTIME 


worktime reduction. For this group especially, 
having the right to refuse overtime likely would 
be particularly important, as would jobsharing 
or any other policies that would permit more 
flexible worktime. 


Worktime Reductions, Family Life, and the 
Quality of Work 


The previous discussion illustrates how issues 
relating to overtime in particular, and hours of 
work in general, can have important implica- 
tions for broader social issues pertaining to fam- 
ily life or the quality of work. The issue is 
particularly difficult because some families may 
value the additional leisure time from a reduced 
workweek, while others may value the additional 
income from working longer hours. Some may 
choose to have one family member work a long 
workweek (perhaps a regular 40-hour schedule 
plus 10 hours of overtime), with the other party 
being primarily responsible for household tasks. 
Other families may choose to have both partners 
work in the labour market and for each to mini- 
mize doing any overtime or extra work so as to 
preserve family time. 

The long-run historical decline in hours of 
work is also indicative that, as we have become 
wealthier as a society, we have taken much of 
our wealth in the form of increased leisure time. 
This has occurred in various forms: the shorter 
workday and workweek, increased holidays and 
vacation time, delayed entry into the labour 
force, and earlier retirement. 

There is not likely to be a broad public con- 
sensus on the appropriate role of public policies 
with respect to such worktime arrangements. 
One perspective would see a minimal role for 
public policy, allowing such arrangements to 
emerge from the interplay of the forces of the 
market or collective bargaining. The preferences 
of the workforce for particular worktime 
arrangements would confront the equally com- 
pelling needs of employers to reduce costs and to 
have flexibility in their worktime arrangements, 
and there would be little or no rationale for pub- 
lic policy to interfere with those decisions on the 
grounds that people “‘should”’ have more leisure 
time or family time, or that the quality of work 
would improve if people moderated their work- 
ing hours. Individuals or families are regarded as 
making their own best decisions. For some that 
may mean long hours and more pay; for others, 
less income and more leisure time. The role of 
public policy would be simply to facilitate the 
emergence of whatever worktime arrangements 
the parties agree upon. As discussed previously, 
this may mean reducing barriers (such as some 
payroll taxes that create quasi-fixed costs) that 
have the unintended side effects of inhibiting the 
parties from agreeing to shorter-time work 
arrangements. 


An alternative perspective would rationalize a 
stronger role for public policy to encourage 
worktime arrangements that allowed for more 
family time or leisure time. The rationale for 
encouraging such changes is the belief that, once 
these changes are made, people will adapt to 
them and prefer them to their previous work- 
time arrangements. Yet people are unlikely to 
change to the new arrangement individually, 
perhaps because of inertia or perhaps because 
their individual changes would be out of step 
with what others were doing. That is, collec- 
tively they would prefer the new worktime 
arrangements once made, but individually they 
will not make them unless there is some impe- 
tus, perhaps through public policy initiatives. 

Clearly, this second perspective rationalizes a 
stronger role for public policy initiatives than 
does the first, which was based simply on remov- 
ing barriers that inhibited the private parties 
from negotiating their own  hours-of-work 
arrangements. This second perspective rational- 
izes a role for public policy to initiate collective 
responses (for example, through legislative 
changes) to establish new  working-hours 
arrangements that would not have been estab- 
lished, at least at the same pace, through private 
personnel policies or even collective agreements. 

The Task Force takes an intermediate posi- 
tion. That is, legislators ought not to try to 
determine the hours of work that are best for 
workers and their families, based on some 
abstract notion of what is a socially desirable 
workday, workweek, or working life. That must 
be determined in large part by the interaction of 
the preferences of employees and employers, 
through market forces and through collective 
bargaining. Yet legislation need not be a purely 
passive force, simply removing the barriers that 
inhibit the parties from working out their best 
individual arrangements. 

As discussed in the introductory chapter, 
labour standards legislation may be appropriate 
to establish a minimal standard or safety net for 
those with little individual or collective bargain- 
ing power. Such legislation may also reflect a 
higher standard of a community norm, echoing a 
collective notion of what are considered to be 
desirable worktime arrangements. This must be 
guided largely by the norm established through 
the private arrangements that are worked out by 
the parties under a reasonable degree of informa- 
tion and individual or collective bargaining 
power. In certain specific cases, legislation may 
also play more of a “leading-edge”’ role, experi- 
menting with new standards that are not com- 
mon in_ personnel policies or _ collective 
agreements, in the hope of prodding the parties 
to adopt such policies for which there is broader 
social agreement. Obviously, the appropriate 
mix of such legislative intervention will vary 


according to circumstances and over time, such 
social standards being a dynamic, evolving con- 
cept. 

Although there may not be a general social 
consensus on the appropriate mix of such legisla- 
tive initiatives, there is more general agreement 
that there is a basic role for public policy at least 
to provide information to facilitate the private 
parties in making informed decisions about their 
hours-of-work arrangements. It may be appro- 
priate for governments to encourage such inno- 
vations, perhaps in their own employment 
relationship or perhaps by funding innovative 
pilot projects or providing information on suc- 
cessful and unsuccessful innovations. The 
appropriate amount of resources to donate to 
such an activity may be difficult to establish — 
formally, it would require a social cost-benefit 
calculation. Nevertheless, at least some public 
resources toward such activities seem merited. 

The rationale for government intervention in 
these areas stems from the fact that neither the 
private market nor the process of collective bar- 
gaining has sufficient incentive to provide what 
could be considered the socially optimal amount 
of information or innovation pertaining to per- 
sonnel policies, including alternative worktime 
arrangements. This is so because the party pro- 
viding the information or innovation bears the 
full cost, yet the benefits may spill over to other 
parties who can also use the information or who 
may emulate the innovation if it is successful. 
Since there is not an automatic market mecha- 
nism for those who bear the cost to be compen- 
sated by those who benefit, there will be 
insufficient monetary incentive for private par- 
ties to provide such information or to innovate. 

For example, employers individually may feel 
that there may be some merit in providing a 
flexible worktime schedule or some other inno- 
vative worktime arrangement. They know, how- 
ever, that if their innovation is unsuccessful they 
will bear the cost of the mistake, but if it is suc- 
cessful it will quickly be emulated by their com- 
petitors. Under such circumstances there is 
insufficient monetary incentive for employers to 
engage in innovative personnel policies, even 
though they may be socially desirable. 


SUMMARY OF HEALTH AND SAFETY AND SOCIAL 


ASPECTS 


Health and Safety Issues 

© The original impetus for restricting hours of work 
was to “protect” the health and safety of women 
and youths. Over the years, this gave way to the 
worksharing rationale; however, the health and 
safety issue was always a relevant consideration. 

© Theoretically, long hours can give rise to health 
and safety problems because of fatigue, exposure, 


CHAPTER 15 
HEALTH AND SAFETY AND SOCIAL ASPECTS 


and departure from normal work routines. The 
practice of utilizing new workers rather than 
working the existing workforce longer hours can 
also create hazards, however, because of inexpe- 
rience and unfamiliarity with the situation. 

© Empirically, there is evidence of a positive rela- 
tionship between overtime hours and injury and 
accident rates. The empirical studies, however, 
simply do not enable one to determine whether the 
hazards emanate from the long hours or from 
other changes that are occurring simultaneously 
when overtime increases, such as an increased 
pace of work, reduced supervision, or reduced 
safety maintenance. 


Absenteeism 

© There is some evidence that overtime may lead to 
subsequent absenteeism when the overtime 1s 
involuntary but not tf 1t 1s voluntary. Whatever 
the relationship, the effects on absenteeism are 
likely to be appropriately considered by employers 
in their decision to use overtime; hence, there is 
little reason for public intervention to restrict over- 
time for that reason. 


Women’s Issues 

© Since women tend to work shorter hours and less 
overtime than men, they would not be as affected 
by policies to restrict the use of overtime. 

e Nor would they benefit as much. by any potential 
job-creation gains. In female-dominated jobs, for 
example, reduced long hours could lead to new 
jobs for other females, but overtime in such sectors 
is not extensive. For male-dominated occupa- 
tions, where overtime 1s more pronounced, females 
are unlikely to be the job recipients, given the 
occupational segregation of the workforce. 

e For these reasons, overtime restrictions are 
unlikely to be a major women’s issue, except per- 
haps for the right to refuse overtime. Ths right 1s 
likely to be increasingly important to enable fami- 
lies to take care of household responsibilities as 
well as work in the labour market. 


Quality of Work and Family Life 

e The worktime-reduction issue 1s also related to the 
quality of work and family life, although there 
are alternative perspectives on the appropriate 
role of public policy in this area. 

© One perspective holds that worktime arrange- 
ments should largely emerge from the forces of the 
market or collective bargaining; some individuals 
or families may opt for more income and less let- 
sure, while others may choose the opposite. Public 
policy in this case could facilitate the private par- 
ties in making their own preferred arrangements, 
perhaps by removing any unintended barriers that 
may inhibit such arrangements or by making 
overtime voluntary whenever that 1s feasible. 

e An alternative perspective sees a stronger role for 
public policy to encourage reduced worktime 
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arrangements. Once these changes are made, peo- 
ple adapt to them and prefer them to the previous 
arrangements. 

Blends of these perspectives are possible with 
labour standards legislation affecting hours of 
work to reflect a combination of minimal stan- 
dards, a community norm, and a leading edge. 

In addition, public intervention seems merited to 
provide information on alternative worktime 
arrangements — their forms, their pros and cons, 
and their effects. As well, public intervention 1s 
merited to encourage a certain amount of innova- 
tion, perhaps through pilot projects or in the pub- 
lic sector. Public intervention may be necessary 1n 
these areas because the private parties themselves 
may have insufficient monetary incentive to pro- 
vide the information or to innovate, since they 
would bear the full cost but not be able to reap the 
full benefit. 

Given the diversity of preferences of the workforce 
and the increased international pressure for 
employers to be competitive, such innovation and 
information will be an important ingredient in 
helping the public understand the implications of 
alternative worktime arrangements, including 
restrictions on hours of work and overtime. 


CHAPTER 16 
Recommendations 


This chapter, in accordance with our mandate 
from the Minister of Labour, sets out a series of 
policy recommendations to the Ontario govern- 
ment. The need for a review of the legislation 
and regulatory practices for hours of work and 
overtime has been building for some time, 
although overtime concerns became evident only 
recently. As indicated earlier in this report, with 
the sole exception of one important change in 
1968 (the number of hours at which the time- 
and-one-half premium for overtime becomes 
effective), the important hours-of-work and 
overtime provisions in the Employment Stan- 
dards Act have remained essentially unchanged 
since 1944. The vacations-with-pay standard has 
not been amended since 1966, and the number 
of mandatory holidays has not changed since 
1975. 

All these issues — maximum hours, premium 
pay for overtime, vacations with pay, and paid 
public holidays — fall within the mandate of this 
Task Force and have been examined. Recom- 
mendations for change are offered. The Task 
Force also offers recommendations on adminis- 
trative and regulatory practices, particularly in 
reference to the apparent lack of compliance 
with the hours-related limits as established 
under the Act. The Task Force anticipates that 
the new set of recommendations will enhance 
compliance with the Act. 

This set of recommendations represents a 
judicious balance — a near-consensus position of 
all the members of the Task Force.* In this 
regard no members really can feel that they fully 
achieved every objective or are seeing all their 
favoured recommendations put forward. The 
Task Force members believe, however, that for 
the exercise to be most worthwhile, and for the 
recommendations to carry the most weight with 


* Ms. Judith Andrew, a member of the Task Force, has 
dissented from Recommendations 13 and 14. Her com- 
ments are included at the end of this chapter. 


the Ministry — and subsequently with the legis- 
lature — it is important to achieve a broad con- 
sensus. By and large this goal has been 
accomplished. 

When the Task Force undertook its delibera- 
tions, it became clear that several broad options 
were available for regulating hours of work and 
overtime. The public interest in generally limit- 
ing long-hours work and excess overtime could 
be realized by using price constraints only (that 
is, through the application of steeper overtime 
premiums at various weekly hours levels), quan- 
tity restraints only (by establishing maximum- 
hour limits, with some flexibility introduced 
through a permit system), or a blend of both sys- 
tems. Under the pure price model, a firm requir- 
ing emergency or any other overtime work 
would simply pay the extra overtime costs man- 
dated by the Employment Standards Act. Under 
the pure quantity restraint model, a firm requir- 
ing extra overtime work would seek an exemp- 
tion via a special permit from the Ministry. As 
discussed in this report, the Employment Stan- 
dards Act imposes a statutory limit on maximum 
hours but provides firms with flexibility, using a 
blend of both price and quantity restraints. As 
will become evident in this chapter, the Task 
Force has decided to maintain both restraints. 

The most controversial aspect of our recom- 
mendations relates to the continuation of a ver- 
sion of the permit system. Although the permit 
system appears somewhat messy to outsiders, 
and certainly has its critics, it has worked rea- 
sonably well according to the judgment of most 
of the parties involved. The permit system pro- 
vides the Ministry with discretion to limit long 
hours, subject to consultation with the partici- 
pants, and yet respond to special overtime 
needs. The compliance costs to firms have been 
relatively small. The regulatory costs to the Min- 
istry, from the operation of the permit system, 
are relatively small compared with the adminis- 
tration of other standards, but have grown in 
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recent months with the increased use of over- 
time by Ontario firms, the increased awareness 
of the Act’s provisions, and more stringent 
administration by the Branch. Finally, as pres- 
ently constituted, requests for special permits 
require both parties to a labour agreement to 
review the issue and have an influence on any 
government decision. 

As discussed in Chapter 1, the Task Force 
adopted six guiding principles in arriving at its 
recommendations. In summary, those are: 

1. Employment standards legislation should 
reflect community standards. 

2. There is an assumed convergence of busi- 
ness and labour interests on many issues, espe- 
cially over the long run. 

3. Workers and firms should be assisted in 
adapting to the industrial policies related to 
technological change and industrial restructur- 
ing. 

4. Recommended changes should provide 
flexibility to employees and employers, and they 
should be practical with respect to compliance 
and enforcement. The recommendations should 
assist job creation, not detract from it. 

5. The Task Force accepts the continued jus- 
tification for a maximum-hours limitation in the 
Employment Standards Act. 

6. The hours and overtime regulations in 
Ontario are working reasonably well. Conse- 
quently, the current framework should be main- 
tained to the extent feasible. The compliance 
mechanism, however, has to be tightened. 

The Task Force is offering recommendations 
in three broad areas: recommendations specific 
to the hours-of-work, overtime, and vacations- 
with-pay parts of the Act; recommendations 
relating to working time reductions in general; 
and recommendations designed to deal with 
specific issues that have surfaced as a result of 
our consultations or are based on our research 
studies and have a bearing on the hours-of-work 
standards and practices in Ontario. We have 
drawn heavily on outside research, the analysis 
of our own research, and the consultation meet- 
ings held throughout the Province. 


Task Force Recommendations 


1. The standard workweek after which an 
overtime premium is payable should be 
reduced from 44 hours to 40 hours. 

The standard workweek is that designated 
level of weekly hours of work after which a 
mandatory overtime premium takes effect. The 
consultation meetings and submissions were 
quite helpful to the Task Force in shedding light 
on the prevalence and appropriateness of the 
current 44-hour legislated standard workweek. 

Although there was some _ understandable 
polarization between labour organizations and 


business groups, by and large there was the gen- 
eral recognition that the 40-hour workweek has 
been the standard in Ontario for some time. 
This was also supported by the Swimmer, Gun- - 
derson, and Hyatt research study, which indi- 
cated that a workweek of 40 hours or 37.5 hours 
was common in almost 80 per cent of all collec- 
tive agreements in Ontario. As a result, the cur- 
rent 44-hour standard workweek that is in the 
Employment Standards Act is not a constraint 
affecting most employers, with respect to mini- 
mizing the amount of overtime. In addition, 40 
hours per week is the legislated standard in the 
United States at the federal level and in most 
state jurisdictions. Within Canada, the federal 
government as well as the provincial govern- 
ments of British Columbia, Saskatchewan, and 
Manitoba use a 40-hour standard workweek. 

Although 40 hours is the effective standard for 
many workers in Ontario, there will be some 
cost ramifications for the relatively few firms 
that currently do not pay an overtime premium 
between 40 and 44 hours. Approximately 16 per 
cent of Ontario’s employees work “‘usual”’ hours 
in excess of 40 hours per week, although the vast 
majority of these workers receive overtime pay- 
ments after 40 hours. Data from a survey under- 
taken by the Canadian Federation of 
Independent Business indicate that 26 per cent 
of their members have usual working hours in 
excess of 40 per week. It is rather likely, then, 
that the reduction in the standard workweek to 
40 hours will have a greater cost impact on small 
firms than on large firms. 


2. The mandatory overtime premium rate 
should remain at time-and-one-half the regular 
rate of pay, but apply after the new standard 
workweek of 40 hours. 

The Task Force felt that it was desirable to 
maintain the existing overtime premium, but to 
have it apply after 40 hours per week. At pres- 
ent, under the Employment Standards Act, the 
Overtime premium rate applies after a 44-hour 
workweek. In the organized sector, the time- 
and-one-half premium for hours worked in 
excess of a scheduled workday, or for Saturday 
work, seems to be the norm. 

Although the Task Force recognized that 
overtime work could be discouraged by raising 
the premium to a higher level such as double 
time, this notion was not adopted. The double- 
time premium is relatively rare in collective 
agreements, except for Sunday work. Moreover, 
some members of the Task Force were con- 
cerned that by raising the legislated premium, 
workers’ desire to work overtime would increase 
rather than decrease. Indeed, the evidence sug- 
gests that a substantial proportion of workers 
desire overtime work, and that under current 
practices a substantial number of grievances 


arise over the entitlement to work overtime and 
how such work is distributed. Finally, some of 
the Task Force members were concerned with 
the added cost impacts. Our research suggested 
that an increase in the overtime premium to dou- 
ble time would not significantly inhibit firms’ 
requiring overtime work, but would increase 
their costs of production. 


3. The current limitation on weekly hours and 
the 100-hour annual overtime permit system 
should be eliminated. In place of the 100 
hours, employers would have an annual block 
of 250 overtime hours per employee in excess 
of 40 hours per week (not transferable). The 
250-hour block would be implemented over a 
period of three years. The block would consist 
of 400 hours in the first year, 300 hours in the 
second year, and 250 hours in the third and 
subsequent years. 

Under the Employment Standards Act, the 
100-hour permit is available to supplement the 
48-hour weekly maximum, bringing the average 
effective maximum hours to 50 per week (if all 
100 hours are used) or an annual (50-week) 
working time of 2,500 hours. The Task Force 
recommends that every firm be allowed to 
employ a worker for up to 250 hours beyond the 
normal 2,000 annual hours (40 hours per week, 
50 weeks per year), so long as the workers con- 
sent to the overtime and provided that 45 hours 
becomes the new average “effective”? weekly 
maximum (that is, the new standard workweek 
of 40 hours plus the weekly average of 5 hours 
based on the annual block of 250 hours averaged 
over 50 weeks). 

The Task Force recognizes that for some 
firms this new environment might present eco- 
nomic adjustment difficulties. Accordingly, it is 
suggested that the 250 automatic overtime hours 
be a target to be reached only after two full cal- 
endar years. During the first year, a firm would 
be permitted to use up to 400 hours, and in the 
second year it would have available up to 300 
hours of overtime work per employee. The 250- 
hour limit would take effect at the beginning of 
the third year. 

By doing away with the weekly ceiling on 
maximum hours, firms have increased discretion 
in scheduling their overtime work over a full 
year. It is entirely conceivable that the reduction 
from the weekly maximum level of 48 may not 
prove disruptive at all. The disadvantage of the 
new automatic block grant of hours is that it 
does allow for the possibility of some very heavy 
bunching of overtime work during peak periods 
of activity or in emergencies; that is, some 
employees could work very long hours for 
shorter periods of time. But, as we indicate in 
the following recommendation, with the excep- 
tion of genuine emergencies, employees would 
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have the right to refuse overtime beyond a 40- 
hour workweek. 

We anticipate that the annual averaging 
process adopted here would minimize the bur- 
den of administering permits. 


4. The current requirement that overtime be 
voluntary after 48 hours per week should be 
replaced by a requirement that overtime be 
voluntary after the new standard workweek of 
40 hours. 

Under current legislation, a worker has no 
option but to work overtime, if requested, up to 
the maximum 48 hours per week. The Task 
Force feels that this practice is unnecessarily 
limiting on individual choice, and that the right 
to refuse overtime work should become effective 
at the same time as the requirement to pay an 
Overtime premium (that is, after 40 hours per 
week). 

The right to refuse overtime work exists in 
about one-half of the unionized contracts in 
Ontario, although it is not known at what hourly 
level this right takes effect. Even in cases where 
the formal right to refuse overtime has not been 
negotiated, there is evidence that many firms 
effectively follow a voluntary rather than a 
mandatory regime. In fact, in most workplaces 
Overtime is sought, rather than refused. The 
right to refuse overtime work would continue to 
be suspended in emergency circumstances under 
our recommendations. 

The recommendation that overtime be made 
voluntary fits the notion of acceptable com- 
munity standards which the Task Force has 
adopted. The voluntary approach has a sense of 
fairness and flexibility attached to it. Further- 
more, our emphasis on ‘“‘voluntary”’ is deliber- 
ate. It is consistent with permitting the 
individual worker some choice in the matter; 
that is, it enables a heterogeneous workforce 
containing many two-earner families the ability 
to schedule their own working time with some 
flexibility. In particular, women seem to favour 
this additional amount of flexibility even more 
than men. 

The Task Force does not feel that voluntary 
overtime will be abused by organized labour to 
hold up production activities in establishments 
although this is something that the Ministry 
might want to monitor for a period. The volun- 
tary approach also compels labour to be respon- 
sible with respect to complaints about excess 
overtime work. 

Employers may continue to require workers to 
exceed the hours limits in the case of an accident 
or urgently required work, as currently pre- 
scribed in section 19 of the Act. 


5. An employer may not require an employee 
to work more than 8 hours per day except as 
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pertains to agreed-upon regular schedules as 
determined in accordance with the Act. 

Recommendation 4 gives employees the right 
to refuse overtime work beyond the standard 
workweek of 40 hours, with exceptions relating 
to particular types of work schedules (com- 
pressed work schedules, averaging, flexible 
worktime arrangements). This recommendation 
extends that right to refuse to a daily basis. 

If an employer and employee (or employee’s 
bargaining agent) have reached an agreement 
that involves the working of days longer than 8 
hours and the schedule has been registered with 
the Ministry, the employee has the right to ref- 
use to work extra hours only beyond the regular 
schedule. Where such an unusual schedule does 
not exist, the employee may refuse to work extra 
hours beyond 8 in the day. 


6. For regular schedules beyond 8 hours per 
gay, the following shall apply: 

© Compressed work schedules, flexible worktime 

arrangements, and regularly scheduled hours 

averaged over a regular period longer than one 
week may be adopted by the employer upon agree- 
ment between the employer and the certified bar- 
gaining agent or, where a union 1s not present, by 

a majority of the workforce affected. 
© These schedules may not exceed 12 hours per day. 

Hours beyond 40 per week (or an average of 40 

hours per week in the case of averaged hours) 

must be paid at the overtime premium rate. 

© The use of such schedules shall be registered with 
the Employment Standards Branch. 

© Mimstry acknowledgment of the schedule must be 
posted in the workplace and shall contain inform- 
ation on the provisions of the Act relating to spe- 
cial schedules. 

© Overtime work in excess of the daily scheduled 
hours that have been agreed upon and registered 
will be voluntary on the part of the employee. 

Under current practices, a firm needs the 
Director’s approval to schedule work regularly 
beyond 8 hours in a day. We recommend that 
the need for this approval be completely elimi- 
nated from the Act. Our research suggests that 
in actual practice, the daily maximum of 8 hours 
was not regularly enforced, and that any real 
enforcement on long hours occurred at the 48- 
hour weekly level. As much as possible, both 
parties should be encouraged to work out volun- 
tary flexible worktime arrangements, subject to a 
straight daily maximum of 12 hours. An emer- 
gency situation would be the only reason to over- 
ride the 12-hour maximum. 

Some control would be maintained by the 
Employment Standards Branch through the 
requirement that these schedules be registered 
with the Branch and that the official acknowl- 
edgment be posted in the workplace. 

The Task Force believes that the right to re- 


fuse overtime is an important protection for the 
individual employee. In the case where a longer 
workday or workweek (for averaging purposes) 
has been agreed to by employer and employee; 
the employee would have the right to refuse to 
work hours longer than those regularly sched- 
uled. 


7. The Director may issue a permit authorizing 
hours of work in excess of the block grant of 
250 hours. Although there can be no strict 
criteria for the granting of permits, some of the 
criteria to be considered would include layoffs, 
availability of labour, and skill shortages. 


8. The labour union, where present, should be 
consulted by the Director regarding the 
granting of permits for excess hours. 

Once the allowable block of overtime hours is 
used, an employer would have to obtain a permit 
in order to work additional hours. Unlike the 
current 100-hour permits, these permits would 
have automatic sunset clauses so that once the 
permitted hours are worked, an employer must 
reapply to the Branch for a new permit. The 
Branch should continue its present practice of 
negotiating the actual number of hours granted 
by the permit. The use of the questionnaire 
developed in response to growing pressures in 
1985 and 1986, should also be continued. 

Before a permit could be issued, the labour 
union, where present, would be consulted by the 
Branch. This is basically the system that has 
emerged over the past year in the Ministry. The 
Branch would continue to ask employers to jus- 
tify requests for permits and investigate whether 
the firms are taking any measures to reduce the 
need for such excess hours. Responsible actions 
in this regard would include calling back work- 
ers from layoff, and hiring and training addi- 
tional workers. 

The Task Force feels that there can be no 
strict set of criteria for the granting of permits. 
In cases where no workers are on layoff from the 
firm, where there is a shortage of labour, or 
where the available labour does not have the 
needed skills, the employer would have a strong 
case for being granted a permit to work excess 
overtime hours. 

The permit could be conditional on the 
employer’s implementing programs to reduce 
the need for excess hours in the future. Such ini- 
tiatives could include training programs for laid- 
off or new workers to increase skill levels, and 
recruitment strategies to fill key positions. Final- 
ly, the Branch cannot ignore the state of the 
international competition in the industry when 
granting permits. This is already reflected in the 
heavy concentration of the special permits in the 
transportation industry in Ontario. We expect 
this heavy concentration to continue. 


9. The issuance of overtime permits should be 
subject to an appeals procedure by expanding 
the role of the referee system to make it more 

responsive to hours-of-work issues. 

The Task Force considered a variety of 
options with respect to designing an appeals pro- 
cedure responsive to permit decisions and other 
hours-of-work issues. Clearly the system has to 
be fair, speedy, and flexible. The working 
assumption of the Task Force is that the auto- 
matic annual grant of 250 extra overtime hours is 
sufficiently large and provides adequate 
flexibility to limit the number of requests for 
overtime permits, once the two-year adjustment 
phase is completed. 

One option discussed was the establishment of 
a tripartite hours-of-work appeals tribunal. The 
Task Force concluded that to set up a brand new 
tribunal system would be costly and inefficient, 
and in the few cases that the tribunal might adju- 
dicate, the process would likely be quite slow. 

The Task Force concluded that the Employ- 
ment Standards Branch remains the appropriate 
key agency for the appeals role, but the appeal 
mechanism should be broadened to incorporate 
specific hours-of-work and overtime issues. The 
present panel of referees, which primarily adju- 
dicates compensation disputes, could handle any 
disputed issues relating to the granting of per- 
mits and other hours-of-work appeals. 


10. When an application for an overtime 
permit is made, the union or other recognized 
employee group should have the right to 
information regarding hours worked within the 
establishment. This information should 
pertain to the group for whom the permit is 
being sought. 

The Task Force recognizes that the Employ- 
ment Standards Branch frequently faces a diffi- 
cult task in deciding the worthiness of a firm’s 
request for overtime hours. 

We have recommended that the union and/or 
employee representatives be involved in the per- 
mit process. This process has become the 
Branch’s operating procedure, and we recom- 
mend that this continue and be officially recog- 
nized. 

In order for the union to make a more mean- 
ingful contribution, it should be able to base its 
position on the same hours information that is 
available to the employer. This is not a right to 
unlimited information, but to data on hours 
worked relevant to the employees for whom a 
permit to work extra hours is being sought. The 
format of the data should protect the confiden- 
tiality of the employees involved. 


11. When the union suspects a violation of an 
hours-of-work provision of the Act, it shall 
have the right to receive from the employer 
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information regarding hours worked by the 
group for whom the violation is suspected. 
Information provided must respect the 
confidentiality of the individual employee. The 
employer may refer the matter to the Branch 
should the union request be unreasonable — 
for example, too detailed or too frequent. 
Similarly, if the union is unable to obtain the 
data requested, it may work through the 
Branch. 

The Task Force realizes that some monitoring 
regarding hours of work can be carried out by 
the parties involved, leading to increased com- 
pliance with the hours-of-work standards with- 
out substantially increasing the workload of the 
Branch. 

When a union has good reason to suspect a 
contravention of the hours-of-work provisions, it 
may request from the employer relevant inform- 
ation on hours worked. As stated in the recom- 
mendation, the employer would have recourse to 
the Branch if the union request were believed 
unreasonable. This is to reduce the possibility of 
the union’s making such requests unnecessarily. 
On the other hand, to ensure the union’s ability 
to secure pertinent information, it too could 
work through the Branch to obtain the data 
requested. 

In all such transfers of working time records, 
the Task Force believes it is crucial that the ano- 
nymity of individual employees be preserved 
and that the data be formatted in a way that 
ensures that confidence. 


12. The Employment Standards Act should be 
changed to provide for time-off at the premium 
rate in lieu of overtime pay at the premium rate 
when both parties are in agreement. Such 
time-off is to be taken within one calendar year 
of being earned. 

There seems to be considerable interest in 
allowing time-off-in-lieu arrangements at the 
prescribed overtime premium rates if the 
arrangement is agreeable to both parties. 
Indeed, in our view it would be appropriate to 
recognize such practices, which are particularly 
widespread among smaller firms. As it stands, 
only about 20 per cent of the negotiated agree- 
ments covering about 30 per cent of the covered 
workers permit the employee to choose between 
pay or time-off in lieu — both at premium rates. 
Consequently, at present, a large number of 
workers who work overtime do not have the 
right to request compensatory time-off at the 
premium rates. 

The Task Force expects several advantages to 
flow from the introduction of a time-off-in-lieu 
option. Such practices provide increased 
flexibility to firms and individuals, and in a high 
unemployment era could result in some addi- 
tional job creation if, as is expected, the total 
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quantity of paid overtime work were reduced. 
When voluntarily arranged, it might be mutually 
agreeable to the parties to add the extra time-off 
to vacation periods. Hours taken as lieu time will 
replenish the annual block of overtime hours. 
For example, if an employee, in working over- 
time, used 4 hours of the annual overtime block, 
when the lieu time-off was taken (6 hours being 
the premium rate), the original 4 hours would be 
added to the hours still available in the overtime 
block. 


13. An entitlement to unpaid leave should be 

incorporated into the Employment Standards 

Act,* as follows: 

© universal entitlement to one week unpaid leave 
each year after 10 years of service with one 
employer; and 

© additional entitlement to unpaid leave beginning 

4 years prior to retirement. The entitlement to 
leave would accrue at the rate of one week per 
year to a maximum of 4 additional weeks. The 
10-year service requirement would also apply to 
this entitlement. The pre-retirement entitlement 
would not be available to employees who already 
have an equal or better provision. This 1s a one- 
time entitlement. 

The Task Force feels that the work environ- 
ment is too rigid regarding working time choice 
over the life-cycle. The above recommendation 
was influenced by several pieces of information 
based on our research. 

As noted in Chapter 11, Statistics Canada data 
suggest that a large number of workers in 
Ontario — more than one million workers, rep- 
resenting 27 per cent of paid employees — 
would choose to work fewer hours, with a pro- 
portionate cut in pay. A similar proportion of 
the workforce also desires to work longer hours 
with proportionate increases in wage income — 
although we are not recommending any specific 
policies to accommodate this group of workers. 

With respect to the prospects of translating 
long-hour jobs into full-time work for others, 
the job-creation leverage seems stronger based 
on the entitlement to unpaid leave than on a 
reduced standard workweek or curbs on over- 
time work. As our research indicates, a reduc- 
tion in the standard workweek has two 
employment impacts — one that tends to create 
full-time jobs and one that tends to offset the 
job-creation effects. Factors that limit the trans- 
lation of reduced regular hours into new full- 
time work for the unemployed include the extra 
worker productivity that is induced, the skill 
mismatch problem between those who work 
long hours and those who are unemployed, and 


* Ms. Judith Andrew dissents from this recommendation. 
Her comments are included at the end of this chapter. 


the extra fixed costs of hiring new workers. 

A voluntary reduction in working time does 
not have the same cost ramifications; that is, the 
effective price of labour should not increase very | 
much, if at all. In sum, satisfying the ability of 
this group of workers to opt for reduced hours 
could have a greater job-creation effect than an 
outright ban on overtime. 

Clearly it is important that the unpaid leave 
entitlement option be flexible so as not to be 
onerous on the employer, and arranged with the 
employer to be taken at a mutually agreed upon 
time within the year so as to minimize schedul- 
ing or production problems. In particular, the 
age-related entitlement option is not designed to 
increase employers’ costs, nor significantly to 
worsen pension earnings of employees. The enti- 
tlement option could be viewed as similar to that 
of maternity leave, with similar nights to return 
to work. 

Once again we underscore that entitlements 
are designed to provide employees with 
flexibility; those who are approaching retirement 
and who choose to do so can work fewer weeks 
during the year. It must be stressed that this 
benefit would not be available as an add-on for 
employees who already have an equal or better 
provision. 


14. The standard for vacations with pay should 
be amended to include 3 weeks of vacation 
after 5 years of service, while retaining the 
current 2 weeks after one year of service.” 

As a new minimum standard, employees 
would have both the current provision, which 
allows 2 weeks of vacation with pay after one 
year of work, and 3 weeks of vacation with pay 
after 5 years of employment. Statistics Canada’s 
figures for Ontario indicate that a vacation of 3 
weeks per year has become the norm for most 
firms with 20 employees or more. Although 
comprehensive data for firms employing fewer 
than 20 workers were not available, the Task 
Force understands that the monetary and practi- 
cal burden of this recommendation will fall more 
heavily on smaller than on larger firms. 

The flexibility that the combination of 
changed statutory vacations and entitlements to 
unpaid leave provide to workers is set out in the 
following two tables. 

As a result, assuming the 10-year service 
requirement is met, an employee one year before 
retirement could opt to take up to 5 weeks of 
unpaid leave (universal plus retirement-related) 
plus vacation time (which would be at least 3 
weeks under the Task Force recommendation). 


* Ms. Judith Andrew dissents from this recommendation. 
Her comments are included at the end of this chapter. 


Employment 

Duration 

(with One Vacation Unpaid Leave 
Employer) Standard Entitlements Total 

1 year 2 weeks — 2 weeks 
5 years 3 weeks _ 3 weeks 
10 years 3 weeks — 1 week 4 weeks 


Retirement-Related Entitlement to Unpaid Leave 


Years Prior 

to Retirement Unpaid Leave 
4 years 1 week 

3 years 2 weeks 

2 years 3 weeks 

1 year 4 weeks 


15. The Ministry of Labour should establish a 
new office or agency to facilitate and consult 
On innovative worktime arrangements. 

Public opinion surveys indicate that individ- 
uals strongly desire more flexible working time 
arrangements, which suggests that there is a 
strong case for provincial government leadership 
in this area. The Task Force has spent consider- 
able time, both in its public consultations and in 
its discussions with government officials in vari- 
ous ministries, reviewing flexible worktime 
options. As a general principle, the Task Force 
feels that such arrangements should be encour- 
aged where they are voluntarily agreed to and 
are of mutual advantage to employees and 
employers. 

Moreover, the Task Force senses that there is 
a growing demand for such arrangements which 
is not yet fully expressed, partly because some 
firms may believe that such schemes may prove 
awkward or disruptive to their work processes, 
or because both firms and individuals may not 
be aware of the variety of arrangements that 
could be instituted or the productivity gains that 
stem from a workforce that prefers a more 
flexible environment. Finally, the Task Force 
feels that in a world of two-earner families, 
flexible working time arrangements have partic- 
ular appeal. 

The agency would serve the provincial gov- 
ernment with respect to its own workforce as 
well as providing services to groups in the pri- 
vate sector. The office would assemble a small 
group of experts to work with interested parties, 
offering a catalogue of flexible and other work- 
time arrangements. We should emphasize, how- 
ever, that the Task Force does not envisage the 
establishment of a large bureaucracy to under- 
take this objective. 
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16. The provincial government should 
continue to review its work practices and to 
promote innovative work arrangements for its 
own workforce, to the extent that these are 
feasible. 

With the assistance of a new office of innova- 
tive work arrangements, the provincial govern- 
ment would undertake a serious review of its 
own work practices and of various schemes or 
alternatives to promote innovative work arrange- 
ments within its own environment. The Task 
Force feels that the workforce of the provincial 
government could play an important “demon- 
stration effect” role for the wider workforce of 
the province. 

The Task Force understands that the provin- 
cial government is exploring new working 
arrangements. For example, under the umbrella 
of Ontario’s ‘““Opportunities For Renewal’”’ pro- 
gram, the Province is planning to encourage 
early retirement among its own employees as a 
means of dealing with a labour force that is not 
experiencing sufficient turnover or change. This 
is an endemic problem for public sector work- 
forces because the environment in general is not 
one of growth. The estimates are that the gov- 
ernment might eventually free up as much as 
$100 million in salary dollars to use for the reor- 
ganization of its own internal workforce. Some 
specific initiatives to be considered are second- 
ments, sabbaticals, paid leaves, educational 
assistance, jobsharing, worksharing, and flexible 
working time. The Task Force agrees with the 
broad objectives of this organization plan, and 
would encourage the Province to experiment 
with productive and imaginative schemes. 


17. The Ontario government should consider 
raising the issue of working time at a federal- 
provincial conference as a means of placing 
the subject on the public policy agenda for the 
future. 

The Task Force was unable to recommend 
any dramatic reductions in the statutory work- 
week as exists in the example of some European 
countries. 

Despite general appeal to workers, reduced 
worktime without proportionate reductions in 
earnings and benefits would cause a host of eco- 
nomic difficulties. Even if this were a worth- 
while objective on its own, any measure in this 
direction would result in sharp increases in 
labour costs. The Task Force felt that it could 
not, even in the short term, encourage any disin- 
vestment in Ontario at a time when the indus- 
trial outlook is already quite uncertain. Simply 
put, the Ontario economy is heavily integrated 
into the large U.S. economy — a development 
that could increase in the future. It would be 
irresponsible, and perhaps would cost jobs in the 
long run, to ignore that fact. Nor for that matter 
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is the United States at this time providing any 
signals of moving in the direction of shortening 
the statutory workweek to below 40 hours. 

Finally, the research studies sponsored by the 
Task Force, along. with other reports, suggest 
that a shortened workweek could have the unin- 
tended effect of increasing the demand for over- 
time hours. Moreover, the Task Force viewed 
the entitlement to unpaid leave as a more flexible 
scheme for reducing the effective working time 
over the years without at the same time raising 
the costs of hiring new workers. 

Despite all the above, pressures for reducing 
working time are likely to become more intense 
if high unemployment remains and technological 
job displacement is viewed as a threat to job cre- 
ation. The Task Force feels that the debate over 
the shorter workweek should be moved to a 
higher position on the public agenda. But the 
debate should shift from the narrow focus of 
asking which group will bear the cost of the 
shorter workweek, and should assume a more 
dynamic focus that examines how the shorter 
workweek can be integrated with labour market 
flexibility and the public interest in general. 

When future changes in the regular workweek 
emerge, they may occur quickly or in large dis- 
continuous leaps, or they may emerge very grad- 
ually at the margin. In the gradual model, 
workers could be seen to take their real income 
(or productivity) gains partly in higher take- 
home pay, and partly in additional leisure — 
that is, in reduced worktime. 

The provincial government will have to decide 
whether this development should be encouraged 
or discouraged. If the answer is the former, then 
how can it can be accommodated without costs 
in jobs, considering the competitive interna- 
tional environment Ontario faces? 

It seemed clear to the members of the Task 
Force that significantly reducing working time is 
no longer a “‘pie in the sky”’ issue. Certainly the 
surveys of worker attitudes indicate that there is 
strong support for this concept. 

The basic message we would like to convey in 
this regard is that it will be difficult for the pro- 
vincial government to move on its own accord in 
this area. The Premier might consider the value 
of exploring whether or not the federal and pro- 
vincial governments should aim for a much 
shorter workweek — or a shorter work year — 
in the future. 


18. The Ministry of Labour should take into 
consideration long hours of work as a factor 
when designing or revising occupational health 
and safety regulations. 


19. The Ministry of Labour should initiate a 
study on the relationship of working long 
hours to occupational health and safety and to 


increased exposure to toxic substances. 

The Task Force found itself constantly frus- 
trated in trying to come to grips with the issue of 
long hours and the effects on the health and. 
safety of workers. The research we reviewed was 
either inconclusive or did not seem to address 
directly the health and safety aspects of long 
hours of work. Accordingly, the Task Force rec- 
ommends that the Ministry of Labour set aside a 
budget to sponsor detailed research directly on 
this issue, so that policies can be designed within 
a more informed environment. 


20. The Ministry of Labour should mount a 
strong publicity campaign with respect to the 
Employment Standards Act, with special 
emphasis placed on the hours-of-work and 
overtime issues. 


21. The Ministry of Labour should require the 
posting in the workplace of the Employment 
Standards Act and any permits issued 
thereunder. 

The Task Force has been made aware from a 
variety of sources that there is considerable 
undercompliance with the hours-of-work sec- 
tions of the Employment Standards Act. The 
study by Robb and Robb for the Task Force 
observed that special permit authorizations 
should amount to about one million excess hours 
per year. A rough tabulation of compliance with 
the special permits suggests, however, that the 
actual compliance rate is approximately one 
reported overtime hour for every 24 overtime 
hours actually worked. This estimate is, of 
course, sensitive with respect to the assumptions 
made in the calculations. 

This effective compliance rate is far worse 
than we expected, even though the anecdotal 
evidence indicated that compliance was 
extremely poor. Moreover, during the consulta- 
tive meetings it became clear to the members of 
the Task Force that both employers and employ- 
ees poorly understood their rights and obliga- 
tions under the Employment Standards Act. 
One must reluctantly conclude that it is often in 
the interest of both employers and employees 
simply not to comply with the permit system, 
and in turn not to report noncompliance. The 
Task Force believes that the granting of 250 
extra overtime hours beyond the standard work- 
week should result in greater compliance with 
the permit system. 

As it stands, the Employment Standards Act 
is essentially administered on a complaints basis, 
with inspectors investigating money-oriented 
grievances raised by unions or individuals. The 
Employment Standards Branch undertakes very 
few spot audits to ensure that hourly work stan- 
dards are being met. Moreover, it is rather 
unlikely that sufficient resources will be avail- 


able to accomplish this adequately in the future. 

The publicity campaign will become all the 
more important if some of the Task Force’s rec- 
ommendations are implemented — particularly 
the shortening of the standard workweek, the 
introduction of voluntary overtime after 40 
hours, the availability of the time-off-in-lieu 
option, and, finally, the entitlement of unpaid 
leave based on years of service and on when the 
individual plans to retire. 


22. The Ministry of Labour should initiate a 
review of the hours-of-work provisions of the 
Employment Standards Act on a periodic 
basis, approximately every 5 years. 

This last recommendation flows from the 
Task Force’s realization that community stan- 
dards and labour market conditions and prac- 
tices can shift quite dramatically over time. A 
more systematic schedule of review of the hours- 
of-work provisions in the Act would be in the 
public interest. 


Dissenting Remarks 


Notwithstanding the term “community stan- 
dards” employed in this report, it is my view 
that the Employment Standards Act was never 
intended to do anything other than set minimum 
acceptable standards primarily for unorganized 
business. I understand “‘community standards”’ 
to be somewhat higher than an acceptable mini- 
mum. The impetus for this Task Force review 
came from large union organizations whose 
members enjoy, in many respects, superior 
employment standards. To the extent that the 
recommendations proposed in this report extend 
the leading edge standards achieved through col- 
lective bargaining to the non-union sector, this 
will mean that the impact on smaller firms will 
be significant. Moreover, recommendations 
designed to deal with slow growth or decline in 
certain industries dominated by large firms will 
also be inappropriate for the majority of smaller 
firms that do not likewise face an over-supply of 
workers and other attendant adjustment prob- 
lems. 

Recommendation No. 14, which calls for a 
third week of paid vacation after five years, puts 
Ontario on par with British Columbia and more 
generous than all other provinces with the 
exceptions of Saskatchewan and Manitoba. Que- 
bec, our near and most similar neighbouring 
province, requires the third week after ten years 
of service. 

In 1986 CFIB members opposed (65 per cent 
against) extending the minimum vacation enti- 
tlement for longer-serving employees.! One 
obvious reason for the opposition is that smaller 
firms have considerably less flexibility in staffing 
than larger firms. One person vacationing from a 
five-person business means a fifth of the staff is 


CHAPTER 16 
RECOMMENDATIONS 


away, whereas one person absent from a firm of 
one hundred is a tiny fraction. In Ontario, 75 
per cent of all businesses have fewer than five 
employees, while only 2 per cent of firms have 
one hundred plus workers. 

The “job sharing” rationale for reducing 
working time through increasing vacation peri- 
ods, shortening hours, etc., is extraordinarily 
weak in the small firm sector. Small firms are 
already creating the majority of new jobs in the 
economy. Newly released Statistics Canada data 
show that Ontario firms of less than five employ- 
ees created 49 per cent of the net new jobs in the 
province (full-time equivalents) between 1978 
and 1984, and that 70 per cent were created by 
firms of less than 20 employees. 

One possible impediment to small firm job 
creation is uncertainty with regard to the firm’s 
future prospects and ability to provide stable 
long-term employment. Currently (January- 
March 1987), though, over 47 per cent of 
Ontario members report that shortage of qual- 
ified labour is a significant problem for their 
businesses. Adding a week of vacation for each 
of a handful of employees will not free up a job, 
nor will it provide even a temporary job if train- 
ing requirements are such that a person cannot 
cover for different vacationers. Even if a job 
could be created, the problem remains that 
smaller firms are creating more positions than 
they can fill with qualified workers. 

The “job sharing”’ rationale is limp for larger 
firms as well, given that the majority already 
provide three weeks after five years’ service and 
would therefore be unaffected. The most recent 
(1985) Labour Canada data showing that 91.6 
per cent of unionized establishments and 81.2 
per cent of non-unionized establishments pro- 
vide three weeks’ vacation after five years, are 
deficient in that those data exclude firms with 
fewer than 20 employees. In Ontario 92 per cent 
of all firms have fewer than 20 employees, and 
collectively they employ one-fifth of all private 
sector workers. 

Thus, the recommendation calling for three 
weeks’ vacation after five years will have little, if 
any effect on job creation, but will exacerbate 
staffing difficulties for the province’s smallest 
firms. For these reasons I dissent from Recom- 
mendation No. 14. 

Recommendation No. 13 establishes a new 
principle, that is, a right of employees to unpaid 
leave. CFIB members opposed (66 per cent 
against) the principle of such an entitlement.’ 
The qualification of ten years’ service contained 
in the universal entitlement will soften the 
impact as compared to a general entitlement for 
all employees. Nevertheless, providing unpaid 
leave as a right adds rigidities in smaller firms 
where these kinds of arrangements are made on 
an informal basis. Small firm owners are proud 


136 


WORKING TIMES: 
THE REPORT OF THE ONTARIO TASK FORCE ON HOURS OF WORK AND OVERTIME 


of their good relationship with employees and 
they object to seeing every aspect of that rela- 
tionship codified into law. Not only is a right 
unnecessary, but it implies and perhaps encour- 
ages an adversative employer-employee stance. 

By contrast, the recommendation for a pre-re- 
tirement entitlement to unpaid leave may pro- 
vide a benefit to the smaller employer 
endeavouring to plan for the retirement of his 
employees. Since the leave would begin four 
years prior to retirement, the employee would be 
required to declare his intention to retire. This 
would fill the planning void created by the dem- 
ise of mandatory retirement. 

My dissent from Recommendation No. 13 on 
entitlement to unpaid leave is therefore qualified 
by the planning benefit associated with pre-re- 
tirement unpaid leave. 


Judith Andrew 


NOTES 


1 Are you for or against extending the minimum . 
vacation entitlement for longer serving employ- 
ees? (#126, 1986) 


A proposal has been made in one province that its cur- 
rent employment legislation, which allows for a standard 
two-week minimum annual paid vacation period, be 
amended to provide for three weeks of vacation after five 
consecutive years of employment, four weeks after ten 
years and five weeks after twenty years. At present, half 
of the jurisdictions provide for a standard minimum enti- 
tlement of two weeks; entitlements vary in the remainder 
up to a maximum of four weeks after ten years. 


Arguments for extending the minimum vacation entitle- 
ment for longer serving employees: It would improve 
staff morale. It would increase part-time and full-time 
jobs. 


Arguments against extending the minimum vacation 
entitlement for longer serving employees: There would 
be an increase in costs for firms with limited flexibility. 


FOR 29% 
AGAINST 65% 
UNDECIDED 6% 


2 Are you for or against an entitlement to a 
week’s unpaid vacation? (#129, 1987) 


A provincial task force examining labour issues has 
received proposals calling for a week’s unpaid vacation, 
in addition to the existing paid vacation entitlement. 
This would involve amending the provincial employ- 
ment standards legislation. The unpaid vacation would 
be taken at a convenient time to employer and employee. 
Workers could waive the unpaid vacation entitlement if 
they felt earnings were more important than time off. 


Arguments for an entitlement to a week’s unpaid vaca- 
tion: More time off would be offered at a lower cost than 
paid vacation. It would allow working couples to better 
match their vacation periods. 


Arguments against an entitlement to a week’s unpaid 
vacation: It may force new hirings and increased benefit 
costs. Losses in production could occur. The concept of 
reduced working time might gain support. 


FOR 36% 
AGAINST 58% 
UNDECIDED 6% 


Appendix A 
Task Force and Its Approach 


The Task Force 

The Task Force on Hours of Work and Over- 
time was appointed on January 23, 1986, by the 
Minister of Labour, the Honourable William 
Wrye, to examine the issues of hours of work 
and overtime in Ontario and to make recommen- 
dations to the Ministry, primarily with respect 
to the relevant sections of the Employment Stan- 
dards Act. 


The Task Force Members: 

Chairman, Arthur Donner 

Dr. Donner is an economic consultant with 
ARA Consultants in Toronto and an Adjunct 
Professor of Economics at York University. He 
has been writing quarterly reviews of the Cana- 
dian economy for Andras Research Capital for 
the past 13 years, and since 1983 has written a 
weekly economics column for the Toronto Star. 

Dr. Donner studied economics and finance at 
the University of Manitoba and then the Univer- 
sity of Pennsylvania, receiving his PhD in 1968. 
He has been a member of the research staff of 
the Federal Reserve Bank of New York and of 
Canada’s Prices and Incomes Commission. He 
has served as consultant to the Privy Council 
Office in Ottawa, to the federal Departments of 
Agriculture, Communications, and the Secretary 
of State, and to many provincial government 
ministries. He has taught economics at Temple 
University in Philadelphia, the City University 
of New York, McMaster University, and the 
University of Toronto. 

From 1971 to 1982, Dr. Donner was a contri- 
butor of ‘Economic Comments” to The Globe 
and Mail’s Report on Business. He is the co-au- 
thor of The Monetarist Counter-Revolution: A Cri- 
tique of Canadian Monetary Policy, 1975-1979, 
and the author of Financing the Future, both 
published by the Canadian Institute of Eco- 
nomic Policy. He has written numerous other 
studies in the fields of human resources econom- 
ics, finance, communications policy, and 
macroeconomics. 


Fitz. Allison 

Mr. Allison, who since 1981 has been Vice-Pres- 
ident, Industrial Relations, of Abitibi-Price Inc., 
has worked in the pulp and paper industry for 26 
years. He has also served as Vice-President of 
Employee Relations with Cominco, and as a 
Director of Industrial Relations Consulting Ser- 
vices with D.K. Partners, a Vancouver-based 
management consulting firm. Mr. Allison has 
been active in numerous industry organizations 
and served as employer delegate to the Industrial 
Subcommittee of the Forest and Wood Indus- 


tries of the International Labour Organization in 
Geneva. He has a BSc from McGill University. 


Judith Andrew : 

Ms. Andrew is Director of Provincial Affairs, 
Ontario, of the Canadian Federation of Indepen- 
dent Business. She is responsible for the Federa- 
tion’s legislative action in the _ province, 
reflecting the policy directions of the CFIB’s 
34,000 Ontario member firms. She joined the 
CFIB in 1982 as the Assistant Director of 
Research and has also served as Associate Direc- 
tor of Research. Ms. Andrew has also held posi- 
tions in the banking industry and _ the 
management consulting field. She has an MBA 
from York University. 


Sam Gindin 

Mr. Gindin is Assistant to the President of the 
Canadian Auto Workers, and has been the 
union’s chief researcher in Canada since 1974. 
He has prepared major policy papers for the 
union in Canada and has authored numerous 
briefs for submission to all levels of government 
on such topics as the Canada-U.S. Automotive 
Trade Agreement, trade with other countries, 
the agricultural implement industry, the aero- 
space industry, and the automotive parts indus- 
try. Mr. Gindin has also worked as a research 
officer for the New Democratic Party in Mani- 
toba and taught at the University of Prince 
Edward Island. He has an MA in economics 
from the University of Wisconsin. 


Ray Silenzi 

Mr. Silenzi is the President of Local 1005, 
United Steelworkers of America, Canada’s larg- 
est basic steel local. He has a background in 
trade unions, which began with his employment 
at Stelco in 1958 and has included positions 
there as steward, health and safety representa- 
tive, and chief steward in the steelmaking 
department. Mr. Silenzi has served as_ his 
union’s Vice-President as well as having held 
other elected union positions. He is a member of 
the Board of Directors of the Canadian Steel 
Trades Conference, currently serving as Secre- 
tary-Treasurer. 


The Personnel: 

The Executive Coordinator, Margaret Smiley, 
and the Research Director, Morley Gunderson, 
began their work for the Task Force in February 
1986. Ms. Smiley, a project manager in the 
Ontario Ministry of Labour, was seconded to 
work with the Task Force. Morley Gunderson is 
the Director of the Centre for Industrial Rela- 
tions and Professor, Department of Economics, 
at the University of Toronto. The Task Force’s 
administrative office opened in Toronto on 


137 


138 


March 5, 1986, and has been ably staffed by sec- 
retary Donna Cowan. 

Specific research projects were contracted out 
to the following: 


Ronald G. Ehrenberg, Daniel S. Hamermesh, 
and Robert A. Hart, Proceedings of a Sympo- 
stum on Hours of Work and Overtime 


John Kinley, Current Administration of Legis- 
lated Standards on Hours of Work and Overtime 


John Kinley, Evolution of Legislated Standards 
on Hours of Work and Overtime 


Fred Lazar, Hours of Work and Overtime: 
U.S. Experience and Polictes 


Frank Reid, Hours of Work and Overtime in 
Ontario: The Dimensions of the Issue 


Frank Reid, Hours of Work and Overtime Poli- 
cies to Reduce Unemployment 


A. Leslie Robb and Roberta Edgecombe 
Robb, The Prospects for Creating fobs by 
Reducing Hours of Work 1n Ontario 


Roberta Edgecombe Robb and Morley Gun- 
derson, Women and Overtime 


Eugene Swimmer, Morley Gunderson, and 
Doug Hyatt, Collective Bargaining, Hours of 
Work, and Overtime 


Peter Warrian, Hours of Work and Overtime: 
Case Studies 


Klaus Weiermair, Hours of Work and Over- 
time: The European Experience 


The Task Force wishes to thank the Ontario 
Ministry of Labour, the International Labour 
Organization, and the Ontario Ministry of 
Industry, Trade and Technology for their assis- 
tance. 


The Approach 

In addition to commissioning research studies, 
the Task Force sought the input of individuals 
and groups — employers and employees — con- 
cerned about hours-of-work issues. A series of 
public meetings was scheduled in six centres in 
the province, and a call for submissions was car- 
ried in all major Ontario daily and weekly news- 
papers. A copy of the notice was sent to unions, 
employer groups, and other groups, advising 
them of the mandate of the Task Force and 
inviting submissions. 

The Task Force conducted 11 days of public 
meetings. A total of 95 presentations were heard 
and an additional 47 written submissions were 
received. The parties who made representations 
to the Task Force are listed in Appendix B. 


Schedule of Public Meetings 

Toronto: May 27-28, June 19, July 15, 1986 
Ottawa: June 3, 1986 

Sudbury: June 4-5, 1986 

Thunder Bay: June 6, 1986 

Hamilton: June 9-10, 1986 

Windsor: June 11, 1986 


Appendix B 


Presentations at Public Meetings and 
Additional Written Submissions 


Presentations at Public Meetings 
Aerospace Industries of Canada 
Aggregate Producers Association 
Al’s Cartage ) 

Angus, Iain, M.P. 

Arriscraft Corporation 

Arriscraft Corporation — employees 
Beaver Dental Products (Sybron) 
Bell Canada — employees 

Board of Trade of Metropolitan Toronto 
Campbell Red Lake Mines 


Canadian Auto Workers 

Canadian Auto Workers — Local 112 
Canadian Auto Workers — Local 199* 
Canadian Auto Workers — Local 303 
Canadian Auto Workers — Local 1520* 
Canadian Auto Workers — Local 1535* 
Canadian Auto Workers — Local 1967 
Canadian Auto Workers — Local 2213* 
Canadian Federation of Independent Business 
Canadian Manufacturers Association 


Canadian Organization of Small Business 

Canadian Tool Manufacturers Association 

Canadian Union of Public Employees — Local 
1000 

Canadian Union of Public Employees — Locals 
2934 and 2935 

Cassidy, Michael, M.P. 

Central Ontario Industrial Relations Institute 

Centreline (Windsor) Limited 

Centreline (Windsor) Limited — employees 

Champion Road Machinery 

Cohen, Dr. Steven 


Council of Ontario Construction Association 

Council of Printing Industries of Canada 

Coward, Lawrence 

Employed/Unemployed Solidarity Group 
(Windsor Labour Council) 

Energy and Chemical Workers Union — Local 
593 

Falconbridge (Sudbury) 

Ferguson, Ken 

Ford Motor Company 

Fraser, Barry 

General Motors Canada 


Greater Ottawa Truckers Association 
Hamilton and District Chamber of Commerce 
Hamilton and District Labour Council 

Havco Foods 


*United Auto Workers at the time of their presentation. 


Hotels, Clubs, Restaurants, Taverns Employees 
Union — Local 261 

Huff, Dan 

Hughes, Frank P. 

IBM Canada Limited 

Inco 


Informetrica 

International Alliance of Theatrical and Stage 
Employees 

International Brotherhood of Electrical Workers 
— Local 105 

Jimmy “D” Cloverdale Transport Ltd. 

John Hill and Associates 

Johnston, William 

McCulloch, John 

Metropolitan Toronto Road Builders Associa- 
tion with Ontario Road Builders Association 

McKinnon Transport 

Michalak, Thomas 

Nipissing Area Council of the O.P.S.E.U. 


Ontario Advisory Council on Women’s Issues 

Ontario Chamber of Commerce 

Ontario Federation of Labour 

Ontario Forest Industries Association 

Ontario Mining Association 

Ontario New Democratic Party 

Ontario Nurses Assocation 

Ontario Public Service Employees Union 

Ontario Road Builders Association with Metro- 
politan Toronto Road Builders Association 

Ontario Trucking Association 


Ottawa Labour Council 

Peters, Dr. D.D. 

Preston Sand and Gravel 

Private Motor Truck Council of Canada 

Provincial Building and Construction Trades 
Council of Ontario 

Ready Mix Concrete Association of Ontario 

Reitz Moving Ltd. 

Retail Council of Canada 

Service Employees International Union 

Sharpe, Andrew 


Shelski, Frank 

Stelco 

Sudbury and District Chamber of Commerce 

Sudbury Mine, Mill and Smelter Workers 
Union 

TCG Materials 

Thunder Bay Chamber of Commerce 

Ultrahaul 

United Paper Workers Union 

United Steelworkers of America — District 6 

United Steelworkers of America — Local 1005 

United Steelworkers of America — Local 1005 
— Health & Safety 

United Steelworkers of America — Local 1320 
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Walker Brothers Quarries Ltd. 
Wallace, Bob 
Windsor and District Labour Council 


Additional Written Submissions 

Abraham, Ernest 

Automotive Parts Manufacturers Association of 
Canada 

Banks, John 

Booth, William 

Bulloch, John V. 

Camco Inc. 

Canadian Auto Workers — Local 1325* 

Canadian Brotherhood of Railroad, Transporta- 
tion and General Workers 

Canadian Business Equipment Manufacturers 
Association 

Canadian Paperworkers Union — Local 238 


Chrysler Canada 

Class Freight Lines Ltd. 

Communications and Electrical Workers of Can- 
ada — Local 25 

Construction Owners Council of Ontario 

d’Oliveira, J.A. 

De Clute, J. 

Electrical and Electronic Manufacturers Associ- 
ation of Canada 

Falconbridge (Toronto) 

Faul, David 

Fraser, Bruce 


Graphics Arts Industries Association 

Huff, Dan 

International Brotherhood of Electrical Workers 

Kenyon, Roger 

Kirsch Cooper Industries 

Loder-Sutherland 

Messer, Gerd 

National Amalgamated Local Union of Airline 
Workers 

Northern Telecom 

Oakville and District Labour Council 


Ontario Automobile Dealer Association 
Ontario Hydro 

Ontario Motorcoach Association 
Ontario Urban Transit Association 
Ottawa and District Labour Council 
Peel, Eva 

Philips Planning and Engineering Ltd. 
Porcupine Mine Managers Group 

Real Women 

Ridge, Mary 


Rio — employees 

Robert Hunt Corporation 
Sabo, Michael 

Sargent, John A. 


*United Auto Workers at the time of their submission. 


Toronto Transit Commission 
United Steelworkers of America — Local 6320 
Wolff, Harry M. 


Appendix C 


Background Reports Commissioned by the 
Task Force 


Ronald G. Ehrenberg, Daniel S. Hamermesh, 
and Robert A. Hart: Proceedings of a 
Symposium on Hours of Work and Overtime: 
Labour Market Issues 

These proceedings bring together papers by 
three internationally known academics who have 
conducted research on the theoretical and econo- 
metric issues pertaining to restrictions on hours 
of work and overtime. The papers, which were 
presented at a symposium on June 26, 1986, and 
commented on by other experts on the topic, 
are: “On Overtime Hours Legislation,’ by 
Ronald G. Ehrenberg; “Overtime Hours Laws 
and the Demand for Labour, Workers, and 
Hours,” by Daniel S. Hamermesh; and “‘Hours 
of Work and Overtime: Lessons from the Euro- 
pean Experience,” by Robert A. Hart. The 
papers point out the limitations of policies 
designed to reduce hours of werk and overtime, 
as well as the limited job-creation potential from 
reductions in hours of work and overtime. 


John Kinley: Current Administration of 
Legislated Standards on Hours of Work and 
Overtime 

This study outlines the current arrangements for 
administering Ontario’s Employment Standards 
Act, placing special emphasis on those that con- 
trol time worked. The provision of information, 
audits of employer compliance with the stan- 
dards, and investigation of alleged violations are 
the principal components of the Branch’s 
enforcement program, and the study presents an 
overview of the day-to-day work associated with 
these activities. Although descriptive, this 
review raises a major question about the design 
and effective administration of legislation 
directed at controlling hours worked. 


John Kinley: Evolution of Legislated 
Standards on Hours of Work and Overtime 
This study documents key events in the develop- 
ment of Ontario legislation controlling hours of 
work: the 1884 Factories Act; the 1944 Hours of 
Work and Vacations with Pay Act; and the 1968 
Employment Standards Act. The author dis- 
cusses the legislation’s shift in orientation in 
1944, from “‘protecting’” women and youths to 
emphasizing equitable employment conditions 
and job creation. His discussions and tables 
guide the reader through the evolution that has 
taken place until 1975, the year of the most 
recent changes. 


Fred Lazar: Hours of Work and Overtime: 
U.S. Experience and Policies 

The United States, a major, proximate trading 
partner of Ontario, has gone through a recent 
public debate over the pros and cons of restrict- 
ing overtime to create jobs. As well, the United 
States offers a multiplicity of experiences with 
legislation restricting the use of overtime. 
Although some of the lessons to be learned from 
U.S. experience cannot be directly transferred to 
the Ontario setting, they provide insight into the 
feasibility of certain policy options. This study, 
in examining the U.S. situation, looks at the 
Fair Labor Standards Act, reviews hearings on 
proposals to amend that Act, examines states’ 
laws, and presents a discussion of policy alterna- 
tives. 


Frank Reid: Hours of Work and Overtime in 
Ontario: The Dimensions of the Issue 

This study, which presents evidence concerning 
overtime hours, long hours, and nonwage labour 
costs in Ontario, addresses a number of specific 
questions. How much overtime is being worked 
in the Province? Has the amount of overtime 
work increased over the last 10 years? Who is 
working overtime? Is overtime work spread 
evenly throughout the workforce or is it concen- 
trated in specific occupations, industries, or 
demographic groups? Is overtime mainly a 
response to cyclical changes in economic condi- 
tions or unexpected emergencies, or is it used on 
a regular, ongoing basis? And, finally, has there 
been an increase in fringe benefit costs or other 
nonwage labour costs that has provided an 
incentive for employers to work their existing 
employees longer hours rather than recall 
employees on layoff or hire new employees? 


Frank Reid: Hours of Work and Overtime 
Policies to Reduce Unemployment 

This study analyzes and advocates various work- 
time-reduction policies to improve both equity 
and economic efficiency. The most significant 
change discussed is providing employees with an 
entitlement to voluntary worktime reductions 
with a proportionate reduction in pay. The 
author examines fringe benefit costs that are 
fixed per employee rather than per hour, and 
notes that such costs bias the employer toward 
long hours of work and reduced employment. 
Other policies analyzed include reducing the 
standard workweek, charging for overtime per- 
mits issued under the Employment Standards 
Act, and increasing the statutory overtime pre- 
mium. 
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A. Leslie Robb and Roberta Edgecombe 
Robb: The Prospects for Creating fobs by 
Reducing Hours of Work in Ontario 

This study examines the theory and empirical 
evidence relating to reductions in both overtime 
and the standard workweek, with respect to 
their potential impact on job creation. It then 
builds on this information to provide some 
empirical estimates of the likely impacts of a 
number of policies: eliminating long hours; 
eliminating extra hours worked; eliminating 
overtime hours; raising the overtime premium to 
double time; and providing a subsidy to offset 
some of the costs associated with hiring new 
workers. The authors’ illustrative calculations 
suggest that, in the Ontario context, such poli- 
cies are of little value for creating jobs. 


Roberta Edgecombe Robb and Morley 
Gunderson: Women and Overtime 

This study examines the hours-of-work and 
overtime issues that are of particular relevance to 
women. The study concludes that it is likely that 
women will be affected less than men by restric- 
tions on hours and overtime because women 
tend to work shorter hours and less overtime. 
However, because the new jobs will not likely 
occur in female-dominated areas, women will 
not benefit as much as men by any job creation 
from reduced hours and overtime. Issues such as 
the right to refuse overtime are likely to be of 
more importance to women. 


Eugene Swimmer, Morley Gunderson, and 
Doug Hyatt: Collective Bargaining, Hours of 
Work, and Overtime 

In light of the fact that more than half of Ontari- 
o’s workforce is covered by a collective agree- 
ment, this study analyzes the role of collective 
bargaining in dealing with hours-of-work and 
overtime issues. The authors examine numerous 
hours-of-work and overtime provisions in major 
collective agreements in Ontario as of 1984. 
They also examine grievance-arbitration cases 
and conclude that overtime issues are not a 
major source of grievance arbitration, and that 
they appear to be declining in relative terms. 


Peter Warrian: Case Studies on Overtime in 
Ontario 

This report includes six case studies that provide 
a detailed analysis of the recent hours-of-work 
and overtime experience in Ontario: the Hilton 
Works site of the Steel Company of Canada 
(Stelco); General Motors of Canada; the North- 
ern Telecom plant in London, Ontario; Abitibi- 
Price; the Butler Metals manufacturing plant in 
Cambridge, Ontario; and the 3M plant in Lon- 
don, Ontario. The cases provide a diversity of 
perspectives with respect to traditional smokes- 
tack industries (steel, auto, pulp and paper); 


high-tech manufacturing (telecommunications); 
downsizing (steel); and fundamental restructur- 
ing (manufacturing). 


Klaus Weiermair: Hours of Work and 
Overtime: The European Experience 

In recent years, many European countries have 
followed a conscious policy of reducing hours of 
work as a form of worksharing. This issue is a 
much more prominent part of the policy agenda 
in Europe than in North America, partly 
because of the lack of job creation from other 
sources. Therefore, an examination of the Euro- 
pean scene may be instructive in determining 
whether restrictions on overtime in Ontario may 
lead to job creation. This study examines the 
extent and incidence of overtime in selected 
countries; reviews regulations; considers over- 
time from the perspective of employer, employ- 
ee, and union; and summarizes the ongoing 
debate over governmental policies toward hours 
restrictions and overtime reduction. 
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